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PREFACE

Tax administration is a difficult and unenviable task, but nevertheless critical for
revenue generation required for accelerating growth and to improve the quality of life of the
citizens. This report of the Task Force is in the form of a Consultation Paper. The
Consultation Paper seeks to bring our indirect tax system at par with the best international
practices and thus serve the needs of the national economy.

In the short time at its disposal, the Task Force has held discussions with large
cross section of trade and industry, importers and exporters and individual tax payers. It
also had wide ranging consultations with tax administrators and tax planners. The
objective was to address the terms of reference and arrive at long term sustainable
solution to enhance transparency, reduce transaction costs, promote growth, improve tax
compliance and thus to increase tax to GDP ratio through world class fiscal regime.

What is important is the realization of an urgent need to provide a ‘big push’to the
systemic reforms for bolstering tax payers’ confidence and to the rapid deployment of
information technology on the lines of other dynamic economies. This is possible by laying
the foundations of our laws and procedures on internationally accepted principles. The
bottom line is that transparent and rule bound law and procedures, supported by
investment in information technology, including automation, with human resource
development and training would improve all-round compliance. Consequent reduced
transaction costs, increased exports and higher revenue mobilization are the obvious
advantages.



The potential benefits to the economy from the implementation of our
recommendations can be considerable. According to a recent Export-Import Bank study
(October, 2002) on transaction costs, it is estimated that the transaction costs of export
trade are still high and these are as much as 8 — 10 per cent for major exports such as
textiles and pharmaceuticals. India’s total exports for the year 2000-2001 were Rs.203571
crores. With the proposed reforms, it is estimated that the reduction in the transaction
costs could be as much as 50 percent. This means that the potential gains to the economy
from the reforms would be Rs.4000-5000 crores per annum i.e., this large benefit would
accrue to the economy every year. In fact, there would be additional gains accruing from
growth in exports, as our exports will become even more competitive. IT-based
simplification of the tax system and procedures would lead to greater compliance leading
to higher revenues and increased tax to GDP ratio as experienced in other countries and
thus helping the fiscal consolidation. An attractive aspect is that these beneficial effects
can be appropriated in a relatively short period of time of next two to three years.

As mandated, the Task Force have prepared the Consultation Paper which details
its recommendations, along with the rationale, in all important areas of customs and central
excise tax administration. Issues relating to VAT and service tax are currently attracting
great interest and were deliberated upon by the Task Force. The Task Force took note of
the fact that these issues are being discussed by a High Level Committee of the State
Finance Ministers appointed by the Union Finance Minister. = Hence, in this paper, the
Task Force have focused only on important principles that need to be taken into account,
particularly related to VAT. In the follow up report, the Task Force would discuss issues
related to service tax.

The Task Force is presenting this Consultation Paper to the Government with a
request that the paper be released in the public domain, including the Ministry’s website so
that these recommendations are reviewed by the trade and industry who can send their
reactions. The feedback so received would be invaluable for finalizing the report of the
Task Force.

We hope that this Consultation Paper as well as the subsequent report of the Task
Force would provide inputs for the Budget 2003-2004.

The Task Force is grateful for the help rendered by Shri S. Mukhopadhyay, former
Member, CBEC, Dr. M. Govinda Rao, Director, Institute of Social and Economic Change,
Bangalore, Shri Anupam Dasgupta, Additional Secretary, Department of Revenue and Shri
T.R. Rustagi, Chief Commissioner, CBEC in its deliberations. The Task Force also thanks

all other organizations, associations and individuals who assisted in its work. The Task



Force would like to especially thank ASSOCHAM, Delhi, CllI, Delhi, PHDCCI, Delhi and
Bombay Chamber of Commerce and Industry, Mumbai for their support.

Finally, the Task Force would like to express our gratitude to Chairman & Members
of the Central Board of Excise and Customs and officers of the Department of Revenue for
their full support and cooperation.

(Vijay L. Kelkar)
Chairman of the Task Force on Indirect Taxes

New Delhi,
25" October, 2002

EXECUTIVE SUMMARY OF RECOMMENDATIONS

1. MACRO-PERSPECTIVE AND APPROACH TO REFORMS

Our economy is at a critical juncture in its efforts to accelerate growth and
employment in order to rapidly reduce poverty. Towards this, one of the key
components of the strategy will have to be to exploit the opportunities afforded by
more rapid globalization. While our economy has succeeded in maintaining one of
the highest GDP growth rates in the world in the last decade with very low inflation,
there are several areas where immediate improvements are required to sustain the
growth momentum. The two principal concerns are the deteriorating public
finances, with the consolidated public sector deficit estimated to be over 11 percent
of GDP, and relatively weak performance of exports and FDI, the two pillars of trade
and financial sector integration.

The most direct way to raise tax to GDP ratio is to remove most of the
plethora of exemptions granted on import and excise taxes for a variety of reasons,
mostly for non economic considerations; widen the net by expanding the service tax
base; and to improve taxpayers compliance. To boost exports and FDI, the
government must sharply reduce the transaction costs associated with trade and
doing business with India. Apart from maintaining a realistic market-driven



exchange rate, and liberalization of imports, this will involve changes in policies and
procedures involving improvements in trade logistics to allow exporters to compete
in today’s time-dependent markets. This will require a change in mindset away from
controls rigidly administered, towards a more liberal policy environment in line with
international standards. Trade facilitation revolves around the reduction of all the
transaction costs associated with the enforcement of legislation, regulation, and
administration of trade policies. Reducing transaction costs and costs of doing
business is important not only for boosting exports and FDI but even for creating an
appropriate framework for vibrant domestic business.

With the proposed reforms, it is estimated that the reduction in the
transaction costs could be as much as 50%, the potential gains to the economy
would be Rs. 4000-5000 crores per annum i.e. this large benefit would accrue to the
economy every year. In a dynamic sense, in terms of exports foregone on account
of high transaction costs, the reduction in costs will be several times higher.
Reducing transaction costs and costs of doing business is important not only for
boosting exports and FDI but even for creating an appropriate framework for vibrant
domestic business.

2. REVENUE AUGMENTATION, TAX LEVIES AND RATES

2.1 Tax to GDP Ratio

It is but evident that there is an urgent need to arrest the trend of falling indirect tax
to GDP ratio if an impact is to be made on the fiscal deficit. Broadly, this calls for action in
two areas of tax policy. First is the tax structure and second is tax implementation.
Widening the tax base by reviewing and removing to the extent possible the duty
exemptions; reducing the types of tax levies and the number of duty rates; expanding
coverage of Service Tax and integration of Central Excise (goods) and Service Tax
legislation; and implementing VAT are some of the measures.

2.2 Customs Tariff and Exemptions



As a policy, multiplicity of levies must be reduced. Accordingly, it is
recommended that there should be only three types of duties, viz. Basic
Customs Duty, Additional Duty of Customs (or Countervailing duty) and Anti-
dumping/Safeguard duties. All other duties should be removed. However,
removal of SAD should be linked to implementation of State level VAT.
[Chapter 2 : Paragraph 2.1.2]

The following road map for the future is recommended in respect of customs
duties so that there is no uncertainty in the minds of the investors and
industry.

(i) 0O% - for items like life-saving drugs, Government imports for
defense, security and atomic energy, imports for Reserve Bank
of India.

(ii) 10% - for raw materials, inputs and intermediate goods.

(iii) 20% - for final goods.

(iv) Higher duty rate upto 150% for specified agriculture produce and
demerit goods.

Having regard to our commitment to reform, it is recommended that for no
item should the present duty rate be increased, unless the item is charged to
nil duty, in which case a minimum duty of 5% can be imposed.

[Chapter 2 : Paragraph 2.2.5]

The recommended rates, as above, are to be achieved by 2004-05. As a
general policy, the downward revision of duty rates should be in stages of (-)
5% each year. However, it is quite possible that Government chooses to
move to the identified rate at a faster pace.

[Chapter 2 : Paragraph 2.2.6]



It is recommended that the grant or continuance of exemptions must be

judged against the following criterion :

(i) As a policy, all exemptions must be removed except in case of :

(a) Life-saving goods.

(b) Goods of security and strategic interest.

(c) Goods for relief and charitable purposes.

(d) International obligations.

(ii) As a general policy, when exemptions are removed but the relief is

(iii) In

justified, the targeted beneficiary may be assisted by upfront
transparent budgetary support. Such method would ensure public
debate and there would be no misuse of the exemption.

case an exemption is justified, it should not be end-use based
conditional exemption. However, in the event the end-use condition
cannot be avoided, the confirmation of end-use should be done on the
basis of selective post- clearance checks by using Risk Assessment
techniques. It should not be based upon the Customs (Import of
Goods at Concessional Rate of Duty for Manufacture of Excisable
Goods) Rules, 1996 as the implication in terms of registration with
central excise, execution of bond etc. increases contact points and the
cost of compliance.

(iv) As a general policy, there should be no exemption from Countervailing

duty (CVD), which is at par with the duty paid by the domestic
manufacturers of similar goods, including in cases where the
exemption from basic customs duty is merited. An exemption from
CVD places domestic industry (including potential industry) at



disadvantage and serves to deter domestic investment in these areas,

which is not desirable.

(v) Best international practices should be one criteria for determining the

requirement of otherwise of an exemption.
[Chapter 2 : Paragraph 2.4.7]

As a policy there should be a move away from specific rates towards
ad-valorem rates.

[Chapter 2 : Paragraph 2.5.1]

In the light of the above recommendations, the suggested customs duty

structure on imports is given in Annexure ‘A’.
2.3 Central Excise Tariff and Exemptions
It is recommended that as a policy, we should review all levies and have only
one levy, i.e. the Cenvat.
[Chapter 2 : Paragraph 3.1.3]
It is recommended that till such time as there are multiple levies, there should
be a schedule indicating the total tax payable on a particular product and the
system should internally segregate the same into the respective levies.
[Chapter 2 : Paragraph 3.1.5]

It is recommended that the central excise duty rates should be as follows :

(i) 0% would be for life-saving drugs, security related items and the
like.

(i) 8% would be for food products.

(iii)  16% would be for all items.



2.4

(iv)  Separate rates for agriculture products.

(v) Separate rates for tobacco and tobacco related products.
[Chapter 2 : Paragraph 3.2.2]

It is recommended that the road map of duty rates should lead towards the
identified duty rate (for the product) through a mechanism of (+) or (-) 4%
each year, depending upon its current rate of duty.

[Chapter 2 : Paragraph 3.2.4]

Duty structure for Petroleum sector

The road map for duty structure on petroleum has to be kept distinct from
that of other products and the following recommendation is made :

(i) A 5% Basic Customs duty differential between crude and its products.

(i) Year 0 (2003-04) : Basic Customs duty - on crude - 10%
- on other products - 15%.

(iii)  Central Excise duty : 16%
[Chapter 2 : Paragraph 3.3.3]



2.5

2.6

Duty structure for Textile sector

It is recommended that as a general policy the textile sector should be
subjected to the standard rates of duty. In view of the commitments already
made, the 12% rate may, however, continue till February 2005. The deemed
credit facility should be withdrawn forthwith.

[Chapter 2 : Paragraph 3.4.3]

Central Excise duty exemptions

The grant of exemptions on the central excise side needs careful
consideration. Instead of exemptions we should move to a budgetary
mechanism for giving the same relief.

[Chapter 2 : Paragraphs 3.5.3, 3.5.5]

The view regarding the Small Scale Sector duty exemption is that the present
procedures do not encourage participation and confidence building.
Accordingly, there is a need for confidence building measures, which may
take some time. In this background, the following recommendations are
made as regards the duty exemption :

(i) It should be extended to only small units with a turnover of Rs.50 lakhs -
This would ensure the really small scale units being run mostly with
family labour and having low capital investment get the desired
support. It will exempt those units whose compliance cost will be
significantly high relative to their tax obligations.

(i) The exemption limit for the larger SSI units should be gradually brought
down to Rs. 50 lakhs. The gradual downward revision of the limit
would give industry time to adjust. The time frame is suggested, as
follows :

Year 0 (2004-05) — From Rs. 100 lakhs to Rs. 75 lakhs.



Year 1 (2005-06) — From Rs. 75 lakhs to Rs. 50 lakhs.

However, on reduction of the exemption limit, the unit would have the
option of payment of duty at 4% (without Cenvat) on the value of
clearance upto Rs. 1 crore. The other option available at present of
paying duty at a certain percentage of the normal rate would continue.

It is important to note that the downward revision in exemption is
proposed to be complemented by a transparent and hassle free tax
collection mechanism, which must be in place from April 2004; the
exemption should be based upon total turnover including the value of
exempted goods but excluding the value of exports. Further, it should
not subsidise consumption of luxury items by the affluent. Lastly, with
effect 1°' April 2003, a Declaration should be filed by the unit when
value of its clearances touches Rs.50 lakhs.

[Chapter 2 : Paragraph 3.6.5]

The Small Scale Sector duty exemption should be extended to Matches
making the duty structure ad-valorem accompanied by extension of the
Cenvat scheme.

[Chapter 2 : Paragraph 3.7.4]

There is a need to review the policy of granting exemption based upon

location.

2.7

[Chapter 2 : Paragraph 3.9.2]

In the light of the above recommendations, the suggested central excise duty

structure is given in Annexure ‘B’.
Relevant date for Notification
It should be provided that a notification comes into force from the day after

the day of its issue.
[Chapter 2 : Paragraph 4.3]



2.8

Zero rating exports

From 1! April 2003 exports should be Zero rated.
[Chapter 2 : Paragraph 5.3]

CUSTOMS PROCEDURES AND TRADE FACILITATION : BASIC REFORMS

The role of customs is both of a facilitator and a regulator. Whereas it must

facilitate the honest importer and exporter it has also to ensure the laws of the country are

applied strictly. Therefore, there has to be a very fine balancing. Taking into account all

factors it is the view that the bottom line in regard to customs procedures is that these must

be based upon trust, which presupposes absence of selectivity. Modern best practice calls

for a systems approach that relies on self-compliance (through the maintenance of

business records by tax payers), risk analysis and management (development of profiles of

risky transactions), and supported by periodic post audits of records. This approach

reduces delays for legitimate transactions while allowing full scrutiny of high-risk

transactions. In this background, systemic changes are recommended.

3.1

Trust Based System (TBS) : Universal Green Channel

Customs clearance procedures should be based upon trust and be uniformly
applied to all importers and exporters and all goods.

EDI network should be expanded to all ports/airports and should include all
processes in the automation programme by 1% January 2004. In this
direction, one major port and one airport should be made fully EDI
operational by 1 April 2003.

The verification of declaration through pre-clearances examination, where
necessary, should be based upon Risk Assessment techniques and Post

Clearance Audit.

A system of self-assessment of Bill of Entry by the importer should be

introduced.



Filing of a period Bill of Entry to be allowed.

Release of imported goods should be allowed on minimum documentation
for certain importers of good track record of compliance.

Enhanced Systems Appraisal should be progressively extended and
compliance would be ensured through Risk Management techniques.

Release of goods should be allowed in offence cases provided the goods are
not liable to absolute confiscation.

Issue of amendments to Bill of Entry should be allowed settled at the service
centre itself.

On-line filing of electronic declarations on internet etc. should be
encouraged.

The custodians (IAAI/Port Trust Authorities etc.) should encourage
establishment of warehouses by shipping airlines/airlines/couriers/ freight
forwarders and consolidators within the port/airport for reducing dwell time;
it should be provided that a complete Import General Manifest (IGM) with
house level details is filed with the Customs before the arrival of the vessel/
aircraft; the carrier/ steamer agents should file the IGM at Master level and
the consol/ forwarding/ break-bulk agents should file the House level details;
and the carrier/ steamer agents shall alone be responsible for correct and
proper filing of complete IGM (including House level details) with the
Customs.

A High-level Inter-Ministerial Committee may be set up under the
Chairmanship of Chairman, CBEC to resolve inter-agency issues to ensure
clearance of import and export goods with reference to international norms.
Also a Permanent Trade Facilitation Committee should be constituted at each
Port/airport/ICD/CFS comprising senior representatives of all agencies



including Custom House Agents (CHAs) under the chairmanship of the

Commissioner of Customs.

Customs should lay down a time limit in the law within which an import or an

export document shall be processed.

Customs should rely increasingly upon Pre-shipment inspections such as in
case of food stuff.
[Chapter 3 : Paragraph 2]



3.2

3.3

Other measures for improved customs administration

Customs officers should be made available round the clock for clearance of
export jewellery on holidays. Likewise some arrangement should be made to
collect cess, where applicable, on holidays so that exports are not held up.
This arrangement could be made at the International airports.

The Intelligence, Investigation and Audit Sections of the Custom House may
be strengthened.

Merchant overtime fees to be removed for all activities done in Customs area.
Export valuation rules should be framed.

Customs should allow abandonment of warehoused goods.

Customs duty payment may be through cheques.

The scope of confiscation provisions in respect of export goods should be
expanded to include non-dutiable goods as well as goods not covered under

Drawback scheme.

It should be provided that Export Obligation Discharge Certificate issued by
DGFT is accepted by customs without delay.

Customs officers may be empowered to enforce IPR by a suitable
amendment to the Trade and Merchandise Marks Act and the Copyrights Act.
[Chapter 3 : Paragraph 3]

Custom House Agents (CHAS)

CHAs should be licensed through an All India entrance examination to be
conducted by Directorate General of Inspection. C.B.E.C. once a year at Delhi
and at its Zonal Units for licensing of CHAs.



CHAs once licensed should be allowed to operate at any Custom
House/Port/Inland Container Depot anywhere in the country.

Once a CHA licence is issued it should be valid for all time unless the CHA
comes to adverse notice of Customs on account of misconduct, delay, etc.
for which penal provisions, including suspension/revocation of Licence may
be applicable.

Rates for CHA work should be determined by market forces, which will
induce a healthy competition amongst CHAs resulting in competitive rates
and better service and accountability towards the clients.

There should be a review of the technical qualifications of the CHAs to
include knowledge of computer, Prevention of Corruption Act, etc.

[Chapter 3 : Paragraph 4.1]

4, CENTRAL EXCISE PROCEDURAL SIMPLIFICATION

Being the single largest contributor to the tax revenues of the Government, central
excise revenues and administration have a critical role in the Indian economy. Naturally,
any set back or slow down in central excise revenue mobilization adversely impacts
economic planning. Therefore, it is important to devise a suitable tax administration which
facilitates voluntary compliance by the tax payer and leads to the collection of revenue at
minimum cost. The steps taken so far have not materially altered the general perception
that the central excise administration is not tax payer friendly and the systems and
procedures are even now far too complex. Therefore, much more need to be done.
Importantly, to make a visible impact it is necessary to make fundamental changes without
further loss of time. Accordingly, the recommendations are aimed at comprehensively
changing the essence of central excise administration with the twin objective of tax payer

facilitation and encouraging compliance for increased revenue.



4.1

4.2

4.3

Manufacture

Through immediate suitable legislative changes, the levy of central excise
should be progressively based upon value addition. Since concept of value
addition would apply only to the processing stage (of manufactured goods) it
would be ensured that the area of Sales Tax is not entered into and
possibility of double taxation is avoided.

[Chapter 4 : Paragraph 2.1.5]

The provision relating to powers to notify act of manufacture should not be
used routinely. Moreover, a suitable amendment is necessary so that it is
applied prospectively.

[Chapter 4 : Paragraph 2.2.3]

It should be provided that wherever MRP based levy, is applied the act of
repacking into retail containers or affixation of MRP on any goods covered
under Section 4A is deemed to be amounting to manufacture.

[Chapter 4 : Paragraph 2.3.2]

ASSESSMENT

The officers should be made responsible for assessments of ER 1 returns
and for this purpose clear cut instructions should be issued. Some monetary
limit may be fixed for confirmation of assessment by each level of Central
Excise officer upto Additional Commissioner.

[Chapter 4 : Paragraph 3.1.4]

Valuation

Guidelines on determination of cost of production should be issued at the
earliest, and till such time all disputes be kept pending.
[Chapter 4 : Paragraph 3.3.3]

The present stipulation of valuing at 115% of cost of production when the
goods are removed to sister units should be brought down to 105%.



4.4

Moreover, there should be a moratorium on this figure, so that there is
certainty in taxation.
[Chapter 4 : Paragraph 3.4.2]

System of MRP based valuation must be expanded. However, in order to
improve the usage of this mechanism of assessment, certain issues relating
to the method of determining the abatement and secondly its nexus with the
SWMA require resolution.

[Chapter 4 : Paragraph 3.5.2]

A ‘Permanent Committee on MRP Abatement’ should be formed under
Member (Budget), C.B.E.C., which should include representatives of all
Chambers of Trade and Industry Associations, to meet on annual basis (or
more often, if required) to recommend the extent of abatement for the items
brought under MRP. It should be formed immediately so that its
recommendations can be taken note of for the Budget 2003-04.

[Chapter 4 : Paragraph 3.6.4]

Section 4A of the Central Excise Act may be amended to delete reference to
the Standards of Weights and Measures Act, 1976. At the same time, the
Central Government should internally refer to this Act, while specifying the
items for valuation based on retail sale price. Further, the Notification may
itself indicate the conditions under which it shall not apply to a particular
item even though specified.

[Chapter 4 : Paragraph 3.7.3]

Cenvat

The Cenvat Credit Rules, 2002 should be amended to abolish the distinction
between capital goods and inputs and allow credit on all inputs brought into
the factory except for those figuring in a small negative list, such as office
furniture, motor vehicles, MS, HSD, etc.

[Chapter 4 : Paragraph 4.1.4]



4.5

The Cenvat Credit Rules, 2002 should be amended to allow full credit of the
duty paid on the capital goods immediately on receipt, as in the case of
inputs.

[Chapter 4 : Paragraph 4.2.3]

Suitable provision should allow Deputy/Assistant Commissioner to condone
technical lapses/ infirmities while allowing Cenvat credit.
[Chapter 4 : Paragraph 4.3.2]

An explanation may be inserted in rule 16 to the effect that the amount paid
on removal of returned goods can be taken as Cenvat credit in the hands of
the recipients.

[Chapter 4 : Paragraph 4.4.2]

A specific provision may be introduced to charge duty on the dismantled
capital goods when removed from the factory.
[Chapter 4 : Paragraph 4.5.2]

Cenvat credit should not be allowed on deemed credit basis.
[Chapter 4 : Paragraph 4.6.3]

Rule 12 of the Cenvat Credit Rules, 2002 should be amended to provide for
recovery of Cenvat credit erroneously refunded.
[Chapter 4 : Paragraph 4.7.3]

Cenvat inputs maybe allowed to be stored outside the factory in an identified
place of storage subject to procedural safeguards for due accountal of the
inputs.

[Chapter 4 : Paragraph 4.8.2]
Exports

FACILITY OF SELF SEALING OF EXPORT GOODS (BY MANUFACTURER)
SHOULD BE GRANTED AS A MATTER OF RIGHT.

[Chapter 4 : Paragraph 5.1.3]



4.6

4.7

The work of grant of rebate should be centralized at the Custom House itself.
In the alternative, an EDI link can be provided between the Customs House
and the Maritime Commissioner.

[Chapter 4 : Paragraph 5.2.3]

In order to reduce contact points and speed up the disbursal of the
rebate/refund the same should be directly credited to the tax payer’s own
bank account.

[Chapter 4 : Paragraph 5.3.2]

Manner of payment of duty

Fortnightly payment of duty may be replaced by monthly payment.
[Chapter 4 : Paragraph 6.1.2]

The date of payment of central excise duty may be prescribed as the date of
presentation of the cheque to the Bank subject to its realization.
[Chapter 4 : Paragraph 6.2.2]

In case of default in payment of duty :

(i) The provision of withdrawing the facility of payment of duty in
installments in case of default should be withdrawn.

(ii) There should be automatic charge of interest and penalty in the event
duty is not paid on time.

(iii) In the event it is decided to retain the provision of withdrawing the
facility the assessee should be allowed to pay duty during this period
through Cenvat credit.

[Chapter 4 : Paragraph 6.3.5]

Budget Day restrictions



4.8

The Budget Day restrictions are out of tune in present day world and should
be removed.

[Chapter 4 : Paragraph 7.3]

Removal of goods for job-work

There should be a provision for allowing the movement of dutiable goods
without payment of duty to job worker even in situations when the principal
manufacturer is not working under Cenvat Scheme.

[Chapter 4 : Paragraph 8.2]



4.9

4.10

4.11

Collection of information from tax payer

Fortnightly statement of revenue paid, which is presently being collected
from tax payers, may be discontinued. Further, as a policy, no information
should normally be asked for (from departmental officers or industry) unless
it is being obtained in the prescribed returns from the tax payer.

[Chapter 4 : Paragraph 9.2]

Dispute resolution

Scope of Section 11A(2)(B), i.e. non-issue of SCN should be expanded to
include cases of non-payment detected by Audit/ Department.
[Chapter 4 : Paragraph 10.3]

In respect of cases involving fraud, suppression etc. Section 11A should be
amended to provide for the issue of a Show Cause Notice which
automatically collapses if the tax payer voluntarily pays the duty and interest
and 25% penalty within a period of 30 days of the issue of the notice. In such
cases, the Notice should also mention in its preamble that there would be no
prosecution proceedings. The provision regarding collapse of the Show
Cause Notice should apply to ‘other’ cases but without the requirement of
payment of 25% penalty.

[Chapter 4 : Paragraph 10.3]

Filing of Returns

Date of filing return may be shifted to the 15th of the close of the
month/quarter, as the case may be, for all tax payers i.e. including those in
the SSI sector. However, the large units would furnish on-line or otherwise,
by the 6th of each month, the information of total duty paid.

As a first step towards on-line filing of returns, the monthly/quarterly
submission of TR6 challans may be discontinued and steps should be taken



4.12

4.13

4.14

4.15

to eventually allow on-line filing of returns. The details of TR 6 Challans will
be mentioned in the returns.
[Chapter 4 : Paragraph 11.3]

Voluntary filing of documents by tax payers

IT IS RECOMMENDED THAT IT MUST BE MADE BINDING ON THE FIELD
OFFICIALS TO ACCEPT SUCH DOCUMENTS AND GIVE AN
ACKNOWLEDGEMENT IN WRITING, IF NEEDED, IN ORDER TO SAFEGUARD
TAX PAYERS INTEREST.

[Chapter 4 : Paragraph 12.3]

Visits of CAG staff

It is recommended that Rule 22(3) of the Central Excise Rules, 2002 may be
amended to exclude reference to audit party deputed by the Comptroller and
Auditor General of India. The implication is that CAG audit would not visit
the tax payers for conduct of audit.

[Chapter 4 : Paragraph 13.3]
Arrest

The arrest in central excise cases, if warranted, should be made with the
sanction of a Magistrate. This would require suitable amendment to the
Central Excise Act, 1944.

[Chapter 4 : Paragraph 14.3]

Tax Clinics for Small Scale Sector Manufacturers

It is recommended that by 1st April 2003 each Central Excise
Commissionerate should establish one Tax Clinic for the Small Scale Sector,
under the charge of a Superintendent and overall supervision of
Deputy/Assistant Commissioner to guide the Small Scale manufacturers.
This Cell should closely coordinate with the Small Scale Manufacturers
Associations.



[Chapter 4 : Paragraph 15.2]

5. EXPORT PROMOTION

Export is of paramount importance and at any point of time we have had more than
one scheme to facilitate and encourage exports. As a result, exports have gone up but the
pace has not been satisfactory. Moreover, the critical test of a scheme is whether it has
led to genuine exports or not. It is the view that a viable export strateqy must rest upon
two basic premises. Firstly, to be competitive in the international market, the export
product must match, if not better, the competition in terms of pricing and quality. Secondly,
the exporter must have an incentive to enter the highly uncertain export market.

5.1 Viable export strategy

Multiplicity of export promotion schemes through taxes should be done away
with. The new export strategy should rest basically upon two schemes :

(i) SEZ and EOU schemes — This is for the units dedicated to exports — here
tax relief should be available for all goods (capital goods, raw
materials etc.).

(ii) Other schemes — Here, the relevant schemes may be two, one focusing on
capital goods and other on raw materials, inputs etc. The relief from
tax may be provided in two ways :

(a) Exemption from duties subject to post-clearance intelligence and
audit-based verification checks.

(b) Refund of duties paid through Drawback route.
[Chapter 5 : Paragraph 2.2]

Drawback is WTO compliant and is therefore recommended as the
preferred scheme.
[Chapter 5 : Paragraph 2.4]
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EOU/EPZ schemes

The C.B.E.C. must immediately work upon consolidating the many
notifications, on both customs and central excise side. This may be done by
1% June 2003.

[Chapter 5 : Paragraph 3.2.2]

Sale in the domestic market should get progressively reduced for the
EOU/EPZ units, as follows :

(i) Year 0 (2003-2004) — From 50 % to 30%

(i) Year 1 (2004-2005) — From 30 % to 15%

(iii) Year 2 (2005-2006) — From 15 % to 10%
[Chapter 5 : Paragraph 3.3.3]

The duty for DTA removals may be at 75% of the customs duty or the excise
duty, whichever is higher. In the event the unit is based on use of indigenous
raw material, the duty rate may be kept at 50% of the customs duty.

[Chapter 5 : Paragraph 3.3.7]

Drawback Scheme

There should be an immediate software modification such that amount of
drawback blocked should not at any one point of time exceed the amount
under dispute.

[Chapter 5 : Paragraph 4.3.2]

The customs may accept Bank Realisation Certificates as a proof of
realisation, which may be produced by the exporters themselves.
[Chapter 5 : Paragraph 4.4.2]



The Shipping Bill number should be standardized to include the details of the
port/airport of export. There should also be electronic exchange of
information between the RBI and the Custom House.

[Chapter 5 : Paragraph 4.5.3]

In the case of Composite items, the weight declared by the exporters should
be accepted. Verification should be done only in case of doubt or there is
intelligence to the contrary.

[Chapter 5 : Paragraph 4.6.2]

In case of exports through Inland Container Depot/Container Freight Station
(ICD/CFS), the Drawback should be released once the ‘Let Export’ order is
given by the customs for export and the goods are out of control of the
exporter for transport to the gateway port/airport.

[Chapter 5 : Paragraph 4.7]3

After issuance of Brand Rate (including Special Brand Rate) letter, a copy
should be forwarded to Customs EDI system for data feeding. The amount of
Drawback should automatically be credited in the exporter’s bank account as
in case of All Industry Rate claims.

[Chapter 5 : Paragraph 4.8.2]

At the option of the exporter, C.B.E.C. should adopt the Income Tax system
of payment of refund for the disbursal of Drawback, i.e. the designated bank
would be authorized to send a mail transfer of the Drawback amount direct to
the tax payer’s bank account, wherever located.

[Chapter 5 : Paragraph 4.9.3]

Customs should accept self- declaration from the Merchant Exporters that
their supporting manufacturers are not registered with Central Excise and
they do not avail Cenvat benefit. Similar self-declaration should be accepted
from manufacturer-exporters. Such claims may be subjected to post
disbursal verification on basis of intelligence and risk assessment
techniques. It is also recommended that the Drawback rates should be
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determined net of the Cenvat credit which would obviate the necessity of any
verification regarding Cenvat availment.
[Chapter 5 : Paragraphs 4.10.3, 4.10.4]

Deputy/Assistant Commissioner (Exports) may sanction Drawback instead of
Deputy/Assistant Commissioner (Drawback), as at present.
[Chapter 5 : Paragraph 4.11.2]

The Government may declare Drawback rates for all the items for which
Standard Input-Output Norms (SION) are prescribed.
[Chapter 5 : Paragraph 4.12.2]

C.B.E.C. should review the Drawback schedule and attempt to create broad
categories so that complexities are reduced.
[Chapter 5 : Paragraph 4.13.2]

The Drawback Rules should be modified to provide for an appeal to CEGAT
in case an exporter is dissatisfied with the Brand Rate or Special Brand Rate
of Drawback fixed for him.

[Chapter 5 : Paragraph 4.14.2]

In case, the sanction of Drawback is delayed beyond a period of one week of
the receipt of complete documents, the department should be liable to pay
interest on the amount of Drawback.

[Chapter 5 : Paragraph 4.15.2]
Duty Entitlement Pass Book (DEPB) scheme
In view of its many implementation problems, DEPB must be removed from
15! April 2003 as an efficient system of Drawback would be in place by then.

[Chapter 5 : Paragraph 5.1]

Coordination between DGFT and Customs



To resolve the issue of absence of coordination between the DGFT and

Customs, the following steps may be taken :

(i)

(ii)

(iii)

Duty exemptions, which are in general a critical component of the
export promotion schemes, should be notified along with the Policy
announcement.

Both Customs and DGFT should make use of EDI technology for
exchange of information, which would cut the delays.

There should be an institutional arrangement to resolve the co-
ordination problems between the DGFT and Customs. The
recommended structure is as follows :

(a) ‘Export and Import Co-ordination Committee’ co-
chaired by Member (Customs), C.B.E.C. and DGFT and having
as its members J.S. (Customs), C.B.E.C., Additional DGFT,
Director (Customs), C.B.E.C., Joint DGFT, and members of
Exporters’, Importers’ and CHA Associations. The Committee
would meet once in a quarter to examine and resolve all co-
ordination issues. It would also oversee the work of the
Regional Export and Import Co-ordination Committees.

(b) ‘Regional Export and Import Co-ordination Committee’
at each of the ports/airports/ICDs/CFS. This Committee would
be chaired by Chief Commissioner of Customs. Senior most
member of the DGFT at the port/airport/ICD/CFS would be a
member. The Committee would also include all concerned
departments and agencies such as custodians, banks, etc. and
members of Exporters’, Importers’ and CHA Associations. The
Committee would meet once in a quarter to resolve all co-
ordination problems.

[Chapter 5 : Paragraph 6.4]
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(c) These Committees should be notified in the EXIM
Policy and by a C.B.E.C. Circular.
[Chapter 5 : Paragraph 6.5]

AUTOMATION OF INDIRECT TAX ADMINISTRATION

It is clear that the success of an efficient tax administration rests upon making full

use of the potential of automation and related technologies. = The bottom line is that

change shall, and indeed must, be automation driven. The major benefit of an automation

programme is experienced in the area of trade facilitation. Automation leads to quicker

clearances, standardization of procedures, reduced discretion, less interface and faster

decision making, all of which greatly benefit the trade and industry. At the same time,

compliance issues are not neglected and, in fact, there is far greater control, though

unobtrusive, which is desirable. However, a successful automation programme rests upon

committed administrative support backed by significant financial investment.

6.1

Automation driven tax administration

All Customs and Central Excise Commissionerates should fully automate
their processes by January 2004. This requires a Commissionerate-wise
work programme to identify the requirement of each station in terms of
resources required.

EDI must be expanded to cover each Customs and Central Excise
Commissionerate by January 2004 for on-line processing of returns and
applications (for e.g. refund), risk analysis, profiling and management,
message exchange with related agencies, etc. In this direction, one major
port and one airport should be made fully EDI operational by 1% April 2003.

C.B.E.C. and its Directorates should be included in the automation
programme. All processes should be automated by January 2004.



Facility of video conferencing between the C.B.E.C. and the Chief
Commissioners should be created.

Research capabilities in TRU should be enhanced by intensive automation
and development of new software tools, particularly in the context of
emerging challenges once VAT is introduced and integration of Service Tax
and Central Excise take place.

On-line filing of returns and documents should be encouraged. For this,
Service Centers may be established with a computer link to the Customs and
Central Excise Commissionerates for providing the facility. In order to
improve the data accuracy and timely capture of data, entry of the particulars
by the assessees through a web-based application at their own premise or at
Service Center should be allowed.

Telephone help-line system should be made available in all Custom Houses
and Central Excise Commissionerates for providing information support to
trade in respect of status of pending documents/claims and other information
on procedures etc. In the long run this should become a centrally operated
facility.

Implementation of the automation programme in a time bound manner
requires four dedicated teams to oversee the timely implementation of this
work, one for Customs, other for Central Excise, the third for Service Tax, and
the last for automation of C.B.E.C. and its Directorates. These should be
created in the Systems Directorate and lay down the road map for automation
including resource requirement.

Sufficient resources must be made available at one go to the C.B.E.C. for the
automation project. This step will obviate the necessity of taking sanctions
and seeking release of funds each time. Importantly, the resources should
include an element for an ‘Upgradation Fund’ for the timely upgradation of
the hardware and software on regular basis.



To the extent possible, the automation work should be out-sourced as it is
not within the core competence of the department. On the other hand, India
is a leader in software and full use must be made of the local available
expertise.

Senior officers of the Department must take an active interest in
computerization by using computers and relying upon the information
generated. They should also ensure its use by others. In short, there has to
be better ownership at senior levels.

Systems wing of C.B.E.C. should be strengthened (in terms of both
manpower and resources) to ensure immediate dissemination of information
through an updated website.

Simplification, standardization and stability of law and procedures are
essential prerequisites of a successful automation programme.

Providing lead-time for software changes when laws are changed is essential
for successful automation. For example, a notification must not come into
force immediately from the date of its issue but from the next day. Similarly,
new procedures should be implemented after a time gap of at least 30 days.

All procedures must be devised in consultations with the systems personnel
who can advise on their adaptability to computerization.

Multiple levies create complexities in development of software and retrieval of
data. Accordingly, there must be an attempt to reduce the number of levies.
Similar is the case in respect of multiple rates of duties. By and large an item
should be subject to one duty rate.

Levies and exemptions must be aligned to tariff headings. At present levies
and exemptions are, at times, announced with reference to the description of
the goods. Since the descriptions are not standardized, it creates difficulty in

automation.
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Automated processes should provide for bifurcation of total duty paid into
individual heads. In other words, for each Tariff Heading read with the
exemption notification, there should be one duty amount to be deposited by
the importer. Once deposited, the system should do the further allocation of
this amount under the respective duty heads. Presently this work is done by
the tax payer.

[Chapter 6 : Paragraph 2.2]

IMPROVING INDIRECT TAX ADMINISTRATION

Indirect Tax Ombudsman

An Indirect Tax Ombudsman may be appointed at Delhi, Mumbai, Chennai
and Kolkata by 1% April 2003.
[Chapter 7 : Paragraph 1.3]

Directorate of Anti-dumping and Safeguards duties

An independent body, with separate Budget, consisting of respected
professionals including revenue officials should be established to carry out
investigations relating to Safeguard duties and Anti-dumping. In the
alternative, this work may be assigned to the Tariff Commission.

[Chapter 7 : Paragraph 2.4]
Adjudication and Appeal

Without changing the present categorization of cases for purposes of
adjudication by the different levels of officers, the adjudication should be
done by a bench of two officers of the same level. In case of conflicting
views, the Chief Commissioner/Commissioner as the case may be would be
empowered to appoint a third officer so that a decision is passed by majority.

[Chapter 7 : Paragraph 3.1.3]



No pre-deposit of duty should be taken at the first stage of appeal, i.e. at the
level of Commissioner (Appeals).
[Chapter 7 : Paragraph 3.2.3]

It is recommended that in order to restore the confidence of the tax payers,
Section 11A of the Central Excise Act, 1944 and Section 28 of the Customs
Act, 1962 should be amended to restore the earlier position of issue of Show
Cause Notice for demand of duty by an officer of the level competent to
adjudicate the case.

[Chapter 7 : Paragraph 3.3.3]

The provision relating to disposal of cases by CEGAT should be modified to
provide for the finalisation of the case (wherein stay is granted) within a
period of six months, so far as it is possible to do so. The provision that the
stay is automatically vacated when a case is not finalized in six months
should be revoked.

[Chapter 7 : Paragraph 3.4.2]

Suitable measures may be taken to authorize Commissioners of Customs and
Central Excise to appoint Special Fee Counsels upto a certain monetary limit.
The Chief Commissioners may also be suitably authorized for appointment of
Counsels beyond the monetary limit prescribed for Commissioners.

[Chapter 7 : Paragraph 3.5.2]

Departmental representatives should be appointed at the benches of the
Settlement Commission. Subsequently, this practice can be replicated in
case of Authority for Advance Rulings.

[Chapter 7 : Paragraph 3.6.2]

7.4 Audit related issues

C.B.E.C. should issue instructions that whenever an Audit objection runs
counter to its instructions/circulars, no protective duty demand need be
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issued. This should, however, be complemented by evolving a mechanism to
settle the objection with CAG at the earliest. Further, C.B.E.C. and CAG
should identify posts within their organizations to be occupied by the officers
of the other department on deputation.

[Chapter 7 : Paragraph 4.1.4]

Internal Audit should be participative and a fact finding mission with the
objective of guiding the tax payer. The attempt should be to evolve a
consensus on the issues. Audit should not be empowered to issue show
cause notices for duty demand.

[Chapter 7 : Paragraph 4.2.2]

Trade Facilitation

In so far as introduction of new procedures is concerned, the following

recommendations are made :

(i) An institutional mechanism, namely Standing Committee on
Procedures chaired by Chairman CBEC and including trade and
industry representatives, should be established to identify and resolve
the problem areas in present procedures and evolve new procedures
on a need basis.

(i) A new procedure should come into force after minimum 30 days of its
announcement.
[Chapter 7 : Paragraph 5.1.3]

Revenue targets must be fixed realistically. On the customs side, as an
export facilitation measure, the revenue target should be fixed by including
Drawback disbursed and refund sanctioned. On the central excise side, the
revenue target should take into account duty paid through both Personal
Ledger Account (PLA) and Cenvat credit. Refunds sanctioned should also be
taken into account. This will ensure against stoppage of payment through
Cenvat during revenue drive and withholding of refunds.



[Chapter 7 : Paragraph 5.2.4]

Execution of bonds should be dispensed with. Instead, where necessary, a
security in the form of a bank guarantee may be taken.
[Chapter 7 : Paragraph 5.3.3]

The 8-digit Common Commodity Classification Code should be implemented
at the earliest and latest by 1°' April 2003. This should be used by all other
agencies (DGFT, DG, CIS, custodian, etc.) also.

[Chapter 7 : Paragraph 5.4.4]

A time bound programme should be initiated for the ISO Certification of all

Custom Houses and Central Excise Commissionerates — to be started in 2003

and completed by 2005. This presupposes standardization of procedures.
[Chapter 7 : Paragraph 5.5.2]

Multi-banking should be encouraged by recognizing new banks including
private sector banks to handle receipt of Government revenue; a pre-
condition to the appointment of the banks should be establishment of an EDI
link with the Custom House/Central Excise Commissionerate to facilitate
reconciliation of revenue; banks should have the responsibility of
issue/transfer of refund checks/amount direct to the tax payers bank account
on the basis of a release advise form the Commissionerate; option of
payment of duty through debit card and the like should be explored for
implementation; and appointed banks should give the tax payer the option of
internet banking for deposit of duty and transfer of funds.

[Chapter 7 : Paragraph 5.6.1]

The interest payable by the tax payer and the department may be made
uniform and the law should itself clarify that the interest is simple and not
compounded. Further, the rate of interest should be reviewed each year at
the time of the Budget and brought in line with the prevailing market rate.
Rate determined should not be changed during the year.



[Chapter 7 : Paragraph 5.7.2]

In order to reduce the transaction cost and avoidable interface between the
industry and the Department, the provision of unjust enrichment may be
amended to the effect that it would not apply when the refund arises in
respect of provisional assessment , pre-deposit of duty and goods captively
consumed.

[Chapter 7 : Paragraph 5.8.2]

The system of receipt and acknowledgement of dak and correspondence
should be reviewed and it should be ensured that a receipt counter manned
at all hours during office hours is positioned at an easily accessible place. In
the case of small offices where there is a paucity of staff, a Mail box should
be provided and acknowledgements issued next day. Every correspondence
should be acknowledged and timely replies sent.

[Chapter 7 : Paragraph 5.9.2]

C.B.E.C should codify all circulars/ instructions in one cover, subject-wise by
1%, April 2003.
[Chapter 7 : Paragraph 5.10.2]

PAN should be used as the common identifier in all taxation matters. It is
recommended that C.B.E.C should ensure by 1% April 2003 that all its tax
payers are entered into its computer record on the basis of PAN.

[Chapter 7 : Paragraph 5.11.2]

Central Excise officers should not be required to wear uniform. This would
change the mind set on both side (Department and taxpayer) and contribute
to freer communication; Videography should be done whenever statements
are recorded and searches made; Presence of counsel should be encouraged
while recording statements; Seizure of documents and records adversely
affect the conduct of business. Accordingly, these should be mandatorily
released upon the completion of adjudication.
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[Chapter 7 : Paragraph 5.12.1]

C.B.E.C. Administration

Chairman, C.B.E.C. should be selected on criterion of merit cum seniority and
once appointed (at whatever age before 60 years) should have a minimum
tenure of 2 years.

[Chapter 7 : Paragraph 6.1.3]

In the interest of efficient tax administration and tax payers’ facilitation,
C.B.E.C. and the Chief Commissioner should be given financial autonomy,
and financial powers of the Commissioners may be enhanced.

[Chapter 7 : Paragraph 6.2.2]

C.B.E.C. should evolve a time bound strategy to improve the office
accommodation as follows :

(i) A Task Force should be set up to standardize the requirement of a
modern customer friendly office (model office) which should furnish
its report by 31 December 2002. The report should include financial
estimates.

(i) Based on the report of the Task Force, the C.B.E.C should ask the
Chief Commissioners to identify the shortcomings in each of their
offices in their jurisdiction by 1% April 2003 and send a consolidated
proposal to C.B.E.C.

(iii) By 1% August 2003, a model Commissionerate (Customs and
Central Excise), Central Excise Division and Central Excise Range
office should be set up in each of the Chief Commissioner zones.

(iv) C.B.E.C. should seek financial sanctions and replicate the model
offices by upgrading the existing offices and purchasing land,
building, etc., where necessary. The entire exercise should be time
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bound, so that by 2005, modern offices are in place in each

Commissionerate.

(v) Modernisation of C.B.E.C and its Directorates should be done by
setting up a Task Force to identify the areas of improvement and
thereafter taking time bound action.

(vi) Facility of video conferencing between the C.B.E.C. and the Chief
Commissioners should be created.

(vii) Research capabilities in TRU should be enhanced, particularly in
the context of emerging challenges once VAT is introduced and there
is integration of Service Tax and Central Excise.

[Chapter 7 : Paragraph 6.3.2]

Human Resource Development and Training

The infrastructure available for training at regional level should be upgraded;
training should be accorded priority and sufficient infrastructure needs to be
created to impart training especially in areas of use of information
technology, managerial skills and attitude changes at the cutting edge level;
each Chief Commissioner of a Zone should have an in-house training center
equipped with latest training aids and adequate infrastructure to take care of
the training requirements.

The C.B.E.C. should make full use of the technical assistance of multilateral
agencies such as World Bank, Asian Development Bank and World Customs
Organization, especially their reform and modernization projects and
programmes, that support customs reform through training in diagnostic
study and in customs needs analysis. These help domestic customs
authorities implement the required changes that have been identified and
evaluate their impact on trade facilitation and customs compliance.



A relevant UN body to be contacted for assistance is the Center for
Facilitation of Procedures and Practices for Administration, Commerce, and
Transportation (CEFACT-UN/ECE). Close link should also be maintained with
UNCTAD which uses Automated System for Customs Data and Management
(ASYCUDA) and Advance Cargo Information System(ACIS).

Group ‘B’ and ‘C’ officers who are at the cutting edge should be given
training to change the mind-set for bringing about pro-client/customer
orientation.

Entry level training to officers who are promoted from Group ‘B’ to Group ‘A’
should be mandatorily provided at NACEN, for a minimum period of 3 months
covering both Customs & Central Excise. This is essential as officers
promoted from Customs are often posted to Excise Commissionerates and

vice versa.

Cadre training should be compulsory in respect of all Group A’ officers and
periodical refresher courses should be organized to impart training of
managerial skills.

Senior Group ’A’ officers of the rank of Commissioners and above should be
deputed to attend Executive Development Programmes in premier
management institutes in the country such as, IIM, IIFT, ASCI etc.

Group A’ officers should be exposed to the tax administrations abroad and
international best practices in training followed to enhance their skills.
[Chapter 7 : Paragraph 7.2]
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VALUE ADDED TAX AND SERVICE TAX

The entire matter of implementation of VAT is currently at a crucial stage and a

number of initiatives are under examination by the Empowered Committee, which has

made significant progress during last one year. Hence, at this juncture it would not be

appropriate or desirable for this Task Force to take a final view on the modalities and

implementation of VAT. Therefore, only certain preliminary observations are presently

being made which are considered relevant for the successful introduction of the proposed

scheme of VAT. Likewise, Service sector linkage of Service Tax with VAT is currently

under discussion at various forums, including the Empowered Committee and a final view

is yet to emerge. it is desirable to allow a consensus to emerge.

8.1

Value Added Tax

The State Governments should announce a time bound action plan for the
implementation of VAT by 1st April 2003.
[Chapter 8 : Paragraph 1.2.2]

VAT should be one tax to replace all taxes on goods and services.
[Chapter 8 : Paragraph 1.3.2]

A constitutional guarantee should be in place for the implementation of State
VAT.

[Chapter 8 : Paragraph 1.4.2]

An attempt should be made for uniformity of VAT legislations. Further, the
States must also agree on uniform rates of taxation and uniform
classification based upon HSN.

[Chapter 8 : Paragraph 1.5.2]

It is recommended that issue of compensation, if it arises, must be tackled
through mutually acceptable mechanism of additional resource mobilization
and not through Budgetary support.

[Chapter 8 : Paragraph 1.6.2]
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Service Tax

Implementation of Service Tax would be facilitated by having a comprehensive tax
base. However, it would be in order to identify certain minimum number of services
which are not subject to Service Tax. Examples of these services are public
utilities, social services (health, education, etc.) and Sovereign services rendered
by the State.

The scheme of tax credit should be extended to include all services. In other
words, tax credit of services received should be available to a service provider
even if the two are not in the same category. At the second stage, the Service Tax
credit should be amalgamated into the Cenvat credit scheme on goods. Thus,
there should be integration of the Cenvat credit and Service Tax credit schemes.

Service Tax should be implemented as the first electronic tax (E-tax) with self
assessment and on-line web based connectivity between the department and the
tax payers.

It is necessary to enact a specific legislation to administer Service Tax. Once this
is done there would be increased legal clarity and better administration.
Eventually, Service Tax legislation and Central Excise legislation must be
integrated.

[Chapter 8 : Paragraph 2.2.1]
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CHAPTER 1

MACRO-PERSPECTIVE AND APPROACH TO REFORMS

1. Macro perspective

1.1 Our economy is at a critical juncture in its efforts to accelerate growth and
employment in order to rapidly reduce poverty. Towards this, one of the key components of
the strategy will have to be to exploit the opportunities afforded by more rapid globalisation.
While our economy has succeeded in maintaining one of the highest GDP growth rates in
the world in the last decade with very low inflation, there are several areas where
immediate improvements are required to sustain the growth momentum. The two principal
concerns are the deteriorating public finances, with the consolidated public sector deficit
estimated to be over 11 percent of GDP, and relatively weak performance of exports and
FDI, the two pillars of trade and financial sector integration. On the fiscal side, while the
government needs to focus on expenditure rationalization, a more critical area which
needs immediate attention is to raise the declining tax to GDP ratio. On the external front,
India’s success in integrating into the world economy critically hinges upon raising the
share of its exports in world trade closer to it's pre-independence level of over 2 percent
from the current level of 0.6 percent, and increasing the inflow of FDI to at least $ 10 billion
annually in the current plan period (China receives close to $ 46 billion) from the current
dismal level of $ 2 billion.

1.2 The stated objective of the Ministry of Finance and Company Affairs in setting up
this Task Force on Indirect Taxes is “to take advantage of information technology and bring
the indirect tax systems and procedures at par with the best international practices and
thus, encourage compliance and reduce transaction costs”. This mandated the review of
the extant indirect tax laws and procedures - Customs, Central Excise and Service Tax -
with an eye toward removing complexities and facilitating voluntary compliance. The
bottom line is to set in place a user friendly and transparent tax administration in tune with
the best international practices. The understanding is that such measures would improve
voluntary tax compliance and reduce the transaction costs and, thus arrest the trend of
falling tax to GDP ratio.



1.3 The most direct way to raise tax to GDP ratio is to remove most of the plethora of
exemptions granted on import and excise taxes for a variety of reasons, mostly for non
economic considerations; widen the net by expanding the service tax base; and to improve
taxpayers compliance. Recent research in tax policy suggests that, in general, indirect tax
incentives are very prone to abuse, as qualified purchases can easily be diverted to buyers
not intended to receive incentives. Thus they are difficult to justify on policy grounds. Their
use should, therefore, be limited to removing import duties on inputs used in the direct
production of exports. Granting indirect tax incentives to export-oriented industries is a
prevalent practice worldwide. Conceptually, relieving inputs used in the direct production of
exports from the burden of indirect taxes is clearly justifiable on the principle of destination-
based taxation, and should, in general, be supported. Such measures will also revive
growth and stimulate investment, the tax system in general is in conformity with
international norm, supported by suitable macroeconomic, structural, legal, and regulatory

environments.

1.4  To boost exports and FDI, the government must sharply reduce the transaction
costs associated with trade and doing business with India. Apart from maintaining a
realistic market-driven exchange rate, and liberalization of imports, this will involve
changes in policies and procedures involving improvements in trade logistics to allow
exporters to compete in today’s time-dependent markets. This will require a change in
mindset away from controls rigidly administered, towards a more liberal policy environment
in line with international standards. Trade facilitation revolves around the reduction of all
the transaction costs associated with the enforcement of legislation, regulation, and
administration of trade policies. It involves several agencies such as customs, airport
authority, port authority, central bank, trade ministry etc. The main objective is to reduce
the cost of doing business for all parties by eliminating unnecessary administrative burdens
associated with bringing goods and services across borders. The means to achieve this
objective are the modernization and automation of clearance procedures to established
international standards. There is a dire need to streamline trade administration so that
exports and imports are cleared in line with international norms. It takes days in major
ports/airports to clear goods as against hours in most successful globalized countries. This
is a key step to stimulate a rapid export drive and to attract a sizeable FDI. In this context,
the Task Force would like to recommend the Government to take a more proactive stance
towards trade facilitation in the coming WTO round. The Government is in dire need to



streamline trade administration so that exports and imports are cleared in line with
international norms. This is a key step to stimulate a rapid export drive and attract a
sizeable FDI. A positive stance by India in WTO on trade facilitation would serve two
purposes. We could use it to get some concessions from the developed countries who are
championing this idea. Secondly, this would improve our international image as a

committed reformer.

1.5 It is important to note that once Universal Green Channel and EDI in all major
ports/airports are in place, transaction costs will be substantially reduced. This will sharply
bring down the anti-export bias in the economy. According to a recent EXIM Bank study
(October 2002) - “Transaction cost of Indian exports : an update”, transaction cost which
has come down in the last four years, continues to be high. For example, dynamic sectors
of textile and garments and pharmaceuticals such costs are 10% and 8%, respectively.
With the proposed reforms, it is estimated that the reduction in the transaction costs could
be as much as 50%, the potential gains to the economy would be Rs.4000-5000 crores per
annum i.e. this large benefit would accrue to the economy every year. In a dynamic sense,
in terms of exports foregone on account of high transaction costs, the reduction in costs
will be several times higher. Reducing transaction costs and costs of doing business is
important not only for boosting exports and FDI but even for creating an appropriate

framework for vibrant domestic business.

1.6 What ails the indirect tax administration beleaguered by low collections, revenue
leakages and high cost of compliance has been the subject matter of intense debate over
the years. Whereas recent initiatives are directed at a more transparent and rule bound
system, there is an increasing realisation that whatever has been done has neither been
sufficient nor effective. As a result, it becomes evident that the present system does not
lead to confidence building in the tax payer, which has grave implications such as the
falling tax to GDP ratio. Accordingly, it is imperative to go to the root of the problems and

arrive at long terms solutions.

2. Approach to reforms

2.1 In this background, as a part of its work programme, the Task Force undertook
studies and analysed the different aspects of indirect tax laws and administration. It



initiated dialogue with a large number of stakeholders from the trade, industry and
department and also examined the best international practices in the critical areas of
indirect tax administration. A close look was also had at important reports of Expert
Committees and Groups which had examined the indirect tax system in the recent past -
The Advisory Group on Tax Policy and Tax Administration for the Tenth plan (Chaired by
Shri Parthasarathi Shome), Committee on Review of Central Excise Collection System
(Chaired by Shri S. V. lyer), Expert Group on Taxation of Services (Chaired by Dr. M.
Govinda Rao) and Inter-Ministerial Working Group on Customs Tariff (Chaired by Shri
Arvind Virmani). All these reports have contributed significantly in shaping the final views
of this Task Force.

2.2 The finding was that in the recent past Government has initiated a number of steps
to improve the indirect tax administration. To list a few such measures, transaction value
concept has been introduced for excise duty assessment; MRP based levy introduced on
92 categories of consumer goods; central excise procedures have been substantially
simplified such as dispensation of most pre-clearance requirements, fortnightly payment of
duty, introduced alongwith dispensation of statutory records etc. Similar positive steps
have been taken on the customs side, particularly relating to EDI based assessment and
clearance of import and export cargo. However, it is the perception that much more needs
to be done. All in all the common refrain which emerged out of the aforestated exercise
was that despite all what has been done, the indirect tax system in the country suffers from
the following drawbacks :

() Lack of confidence in the tax administration on account of too much
discretion, absence of accountability and a pro-revenue bias in all matters,
especially quasi-judicial.

(i) Alienation from tax administration, which manifests into corrupt practices

and low compliance.

(iii) Uncertainty about tax policy, administration and absence of time bound
decision making all of which affects business decisions.



(iv) Complexities of laws and procedures on account of lack of codification
which is exploited for private gain by the unscrupulous tax payer and the tax
collector.

(V) Too many laws and procedures which create an environment of confusion

and mistrust.

(vi) Too many conditions attached to each exemption and procedure delay

decision making and increase transaction costs.

(vii) Absence of transparency in tax planning.

(viii)  Customer orientation is missing in the tax collectors who view all tax payers

with suspicion.

2.3 Inspite of these problems, a modern, transparent and efficient tax system
encompassing the best international practices is certainly possible to implement in the
short run. In fact, a review of the indirect tax law and procedures reveals that simplification
has also been carried out in the past few years. One has to recognize a discernible move
towards reducing departmental interface with the tax payer, increased reliance upon
automation, particularly in customs, reducing complexities in tariffs and procedures etc.
There can be no two views that these changes have largely been beneficial to the trade
and industry. However, it is evident that whatever has been done so far has not been
sufficient to impact positively the face of the indirect tax administration in a manner which
results in a ‘big push’. Therefore, the finding is that for the desired tax system to be
achieved without further loss of time mere tinkering with the present law and procedures
would not suffice. It is the need of the hour to move away from incremental changes, from
the policy of taking ad-hoc and half-hearted measures. What is required is a formulation
for a macro-jump of the Indian economy so that India is no longer perceived as a nation
hesitantly approaching globalization...a strategy that revolutionizes the way things are
looked at and causes fundamental changes in the way things are done in indirect tax
administration. Only such a strategy would result in a quantum improvement in the
administration of indirect tax system in the country. India must be seen as an economy

offering the best internationally accepted standards of tax administration and tax payer



facilitation ...... now and for all time to come.  This would no doubt positively impact the
tax to GDP ratio also. Basically the strategy must provide the following elements in the

tax administration :

(i)  Administration should be based on trust. This translates into clearances
based on self-certification.

(i) To the extent necessary all checks should be based either upon
intelligence or post-facto audit within a specified time frame.

(i)  To reduce transaction costs there should be no insistence upon securities.

(iv)  Disputes and litigation should be minimized and if a dispute does arise
early resolution should be ensured.

(v)  All procedures should be IT-centered in view of the comparative
advantage we have in this field. Increased use of automation ensures
greater transparency, accountability and efficiency.

(vi)  Reduce contact points by moving to on-line acceptance of documents.

(viiy  Decisions to be rule bound not discretionary.

(viii) A modern tax administration depends heavily on change in mind set,
which is to be achieved through time bound training.

(ix)  Confidence to be bestowed upon the tax administrators.

2.4 The outcome of this comprehensive exercise has led the Task Force to postulate
certain principles, which in its considered opinion must necessarily govern an efficient and
tax payer friendly tax administration. Thereafter, the Task Force has examined each of the
critical areas of the present indirect tax laws and administration against the touchstone of
these principles. The corollary is that such a tax system based upon these principles



would encourage voluntary tax compliance, discourage tax evasion, reduce compliance

and transaction costs and improve the tax to GDP ratio.

2.5 The Task Force has also duly recognized that an efficient rule bound system
cannot exist in isolation and the human element in terms of tax administrators and other
facilitators perform a critical role. In fact, an efficient system would demand matching
performance from the implementers and facilitators or else the system would simply not be
efficient. Hence, due attention has been paid to the aspects of training, automation, HRD
and change in mind-set.

2.6 After giving considerable thought it is the view that the first principle which must
govern the tax administration of the country is a system based upon TRUST. So long as
the laws and procedures are made with an eye to prevent misuse, and not with the
objective of facilitating the honest tax payers, there would be complexities, excessive
documentation, avoidable transaction costs, inefficiencies and corruption. Interestingly, no
concrete evidence was brought out that even the present such laws, which are based upon
checks and counter-checks have really impacted tax evasion. In fact, the contrary appears
to be true. Thus, it is the view that our law and procedures should be based upon trust.
This is not to state that there should be no checks provided against misuse. However,
what is required is that instead of suspecting all tax payers the system should provide for
trusting all tax payers by using modern and scientific methods of risk assessment and
intelligence gathering to detect misuse by the few unscrupulous persons. Further, trust by
its very nature cannot be selective as this would lead to discretion and formation of
pressure groups. Hence, it is proposed that as a policy the law and procedures should be
based upon the trust that the tax payer is willing to voluntary discharge his legal obligations
and is required to be facilitated by providing an efficient and transparent tax administration.

2.7 The second principle which has governed the proposals of the Task Force is that in
the age of mobile financial, physical and human capital we must adopt the BEST
INTERNATIONAL PRACTICES. It is the view that having committed ourselves to fully
integrate into the world economy we can no longer remain unconcerned about having
procedures which are not at par with the best in the world. For instance, if the standard in
the developed countries is to clear imported goods in 6 hours we should be able to evolve
procedures which not only match this but do better. It is only by adopting the best



international practices that we can hope to compete internationally. Thus, an endeavour
has been made in this direction. It is worth mentioning at this stage that on the customs
side we have the advantage of international Conventions (Kyoto and others) which have
also been adopted by India. To this extent much has already been done and the C.B.E.C.
has taken some steps in aligning the procedures to the extent possible, which is a matter

of satisfaction. However, we must act in a hurry and quickly do much more.

2.8  The third principle is that of SIMPLICITY. Too many levies, too many rates of
duties, too many procedures, and too much documentation, all contribute to complexities,
which go against the grain of efficiency. The underlying assumption is that a simple tax
law is not only easy to administer at less cost but would also encourage compliance and
positively impact the tax revenues. There is a crying need for simplicity in the indirect tax
laws. To illustrate, there are over 300 circulars on the subject of EOUs with some
overriding the others and some modifying the others. It can scarcely be expected that
these many circulars are available to all in the trade and the departmental officers are no
better placed. The net result is an absence of uniformity in application, which is often
taken advantage of for private gain. It appears reasonable that the minimum effort to
codify the instructions in one place after weeding out those which are no longer relevant
would ensure better administration. Thus, there is a need to have a simple law, which
should be applied uniformly.

2.9 An equally important principle is that of TRANSPARENCY. Tax administration
should be rule bound and transparent. There should be as less discretion as is possible.
This would increase the tax payers confidence in the administration. It has also been
reported that the industry feels alienated as there is almost no institutionalized mechanism
to obtain its response while framing a new policy. The concern of the industry is genuine.
A remedy lies in involving the tax payers in the formulation of new policies to the extent
possible. This has the inherent advantage that the users would point out the advantages
and dis-advantages of the proposals as they know best. Secondly, for obvious reasons,
compliance would be much better in such sort of participative and transparent policy

formulation.

2.10 The next principle is that of STABILITY. During its many interactions it was oft

repeated to the Task Force that sudden and frequent changes in policies adversely impact



the business community. The difficulties get compounded when there is sudden change in
the practice of assessment which has revenue implications as reportedly, tax payers are
burdened by tax demands for the past 5 years. It is also the view that stability of
Government policies is an essential input for healthy and prosperous business. Further,
any action of the Government which takes the tax payers by surprise is bound to cause
compliance problems. It is, therefore, necessary that not only a policy should be framed in
consultation with all the stake holders but it should come into force only from a date in the
future and not immediately. Giving sufficient notice is necessary for a healthy business

environment.

2.11  The last and very important principle is that of customer orientation of the tax
collectors towards the tax payers. There is no doubt that the payment of taxes is the
statutory and legal obligation of the tax payers. Similarly, it is the legal responsibility of the
tax collectors to collect the taxes for the exchequer. However, it is essential to realize that
unless the tax payer is also viewed as customer and treated as such there would be an
alienation which tax administration can ill afford. Thus, a tax payer friendly administration
requires the administrators to adhere to the principle of SERVICE while interacting with the
tax payer cum customer. This approach rests upon the assumption that tax payer cum
customer facilitation is a critical input for greater tax compliance and reducing disputes and

compliance costs.

2.12 It is the view of the Task Force that if the indirect tax administration frames its laws
and procedures in adherence to the principles enunciated above viz. Trust, Best
International Practices, Simplicity, Transparency, Stability and Service coupled with
the use of the full potential of information technology the net result would be beneficial to
the trade, industry and the Government. There would be improved tax to GDP ratio
through enhanced voluntary compliance at reduced costs, and less disputes and litigation.
Also the confidence of the tax payer in the administration would be restored. All in all a
healthy economic environment. However, it is also important to appreciate that what is
essential is not mere lip service to these principles. These have to be implemented
immediately and forcefully. The attempt must bring about systemic and fundamental
changes in the indirect tax administration so that we have in place an efficient and
transparent tax administration, second to none in the world, facilitating the honest tax
payers in the conduct of his business in the overall interest of the country. Accordingly,



each of the recommendations of the Task Force must be viewed against the backdrop of
the aforestated principles. It is the expectation that the individual recommendations would,
when implemented, combine to change the face of the indirect tax administration in the

country.
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CHAPTER 2

REVENUE AUGMENTATION, TAX LEVIES AND RATES

1. Tax to GDP Ratio

1.1 Falling tax to GDP ratio in general, and similar trend in respect of indirect tax to
GDP ratio, in particular is a matter of serious concern, more so when the ratios are falling
in the post liberalization era, since early 1990s, when the expectation was to the contrary.
There can be no two views that structural and fiscal policy changes over the last decade
have been necessary as otherwise the country would have been isolated in the world
economy. However, the falling ratios alert us to the fact that much more need to be done
than has been done so far and also that a re-thinking is clearly warranted on certain critical
issues if the trend is to be quickly reversed.

1.2 On the subject, it is interesting to study the initiatives taken by countries which were
similarly placed as ours in the pre 1990s but which have made significant strides in
achieving a higher tax to GDP ratio in the last few years (1996 to 2000), such as Brazil,
China and Turkey. The common aspect of the reform process in all these countries was to
expand the tax base (focusing on consumption expenditure), rationalize tax structure and
improve efficiency of tax administration. An important element in relation to tax structure
was to focus on incentives, exemptions & distortions. No doubt India too has followed this
general direction but not with the same results.

Trends in tax to GDP ratio in select countries (1996-2000)

1996 1997 1998 1999 2000
Brazil 11.00 12.00 12.50 14.40 14.80
China 1/ 10.20 11.10 11.80 13.00 14.10
Turkey 2/ 15.00 19.05 20.21 21.28 22.03

1/ Revenue performance of Centre, Provinces, and municipalities.
2/ Tax to GNP ratio



Customs Revenues, tax to GDP ratio and average collection rate

Year Revenue | Growth | GDP (in | Tax- | Average | Imports | Rev.
(in Rs. (%) Rs. GDP collection | as a % foregone
Cr.) Crs.) ratio rate(%) | of GDP | due to
* (at export
market | promotion
price) schemes
(Rs. Cr.)
1990-91 20644 573444 3.6 74 5.01 N.A.
1997- 40193 1522574 2.6 27 12.5 13157
98
1998- 40668 1740935 2.3 23 11.5 15492
99
1999- 48420 1929641 2.5 22 12.4 18166
2000
2000- 47542 2087988 2.3 21 13.0 21658
01

* Percentage of total customs revenue to the total value of imports.

Central Excise Revenues and tax to GDP ratio

Year Revenue Growth in GDP (in Rs. Tax - GDP ratio
(in Rs. Cr.) Excise revenue | Crs.)
(%)

1990-91 24514 5.73 573444 4.3
1997-98 47962 6.56 1522574 3.2
1998-99 59246 11.02 1740935 3.1
1999- 61902 16.26 1929641 3.2

2000

2000-01 68526 10.70 2087988 33




1.3 As seen, between 1990-91 and 2000-01 the customs revenue to GDP ratio has

fallen from 3.6 to 2.3 and the central excise tax to GDP ratio from 4.3 to 3.3. One does not

have to look too far to find the reasons for the reduction and some of the reasons are :

(i)

(ii)

(i)

(iv)

The rate of reduction in duty rates (both customs and central excise) has
been much higher than the rate of growth of GDP.

On the customs side, the reduction in rate has not led to higher revenue in

view of lower than expected increase in volumes of import.

There has been a steady increase in the extent of duty foregone on account

of the various exemptions including export promotion schemes.

On the central excise side the contribution of manufacturing sector in total
GDP has declined and whereas contribution of services has gone up, this
sector is not taxed comprehensively.

1.4 It is but evident that there is an urgent need to arrest the trend of falling indirect tax

to GDP ratio if an impact is to be made on the fiscal deficit. Broadly, this calls for action in

two areas of tax policy. First is the tax structure and second is tax implementation. In so

far as the former is concerned, the following measures are necessary, which are

subsequently detailed in respect of each of the indirect taxes :

(i) Widen the tax base by reviewing and removing to the extent possible the duty

exemptions — as a general principle, duty exemptions tend to create
pressure groups, increase discretion and do not always ensure benefits
reach the target. The exemption, when merited (such as in case of life
saving goods and sovereign imports of security/strategic interest) should be
replaced by a more transparent method of ensuring the relief to the target
group, through budgetary support.

(i) The types of tax levies should be brought down to the minimum - too many

levies create distortion and inefficiencies in administration, raising

compliance issues.



(iii) Move towards a maximum number of three rates of duty in Central Excise to be
achieved in two years and two rates from present 20 rates in Customs, in
stages. Fewer number of rates and moderate rates would encourage

compliance, reduce discretion and create an efficient tax administration.

(iv) Expand coverage of Service Tax and integration of Central Excise (goods) and
Service Tax legislation - It is the expectation that in the long run the service
sector would contribute significantly more to the GDP, and even at present it
is the single largest contributor. Therefore, for improvement in tax to GDP
ratio the scope of Service Tax must necessarily expand.

(v) VAT should be implemented to reduce cascading effects of taxes.
2. Customs Tariff and Exemptions
2.1 Multiplicity of Levies
2.1.1 At present, besides the Basic Customs Duty, we have the following levies :

(i) Special Customs Duty (SCD)

(i) Additional Duty of Customs (CVD)

(iii) Special Additional Duty of Customs (SAD)

(iv) Additional Duty of Customs on Motor Spirit

(V) Additional Duty of Customs on High Speed Diesel Oil
(vi) Exports Duty
(viij  Cesses on Exports

2.1.2 As a policy, multiplicity of levies must be reduced. Accordingly, it is
recommended that there should be only three types of duties, viz. Basic Customs
Duty, Additional Duty of Customs (or Countervailing duty) and Anti-
dumping/Safeguard duties. All other duties should be removed. However, removal
of SAD should be linked to implementation of State level VAT.



2.2 Multiplicity of Rates

2.2.1 It has been the avowed objective of the Government to reduce the peak rates of
customs duty to the ASEAN levels. This is not merely an attempt to follow the other faster
growing developing economies but a pragmatic approach to move towards a modern
economy producing efficiently according to its dynamic comparative advantage. To
achieve this, India needs a large volume of imports which are necessary for technology
upgradation. These imports have largely to be paid for by a high level of exports which
require import at world prices. That imports are necessary for exports and the
development of an economy is a settled proposition and the answer lies in encouraging
imports without quantitative barriers, without licensing, and having reasonable tariffs.
However, revenue considerations are known to affect the pace of reduction of tariffs in
most countries, especially developing countries which are heavily dependent upon indirect
tax revenues. But experience of successful trading economies have shown that sheer
increase in volume of imports has more than offset the fall in revenues on account of cuts
in tariff rates, though there may be a transition period. This has to be balanced by a

comprehensive reform of the tax system.

2.2.2 The customs tariff, completely aligned to HSN contains 99 chapters wherein all the
goods are classified. Each Chapter contains a number of goods and against each Tariff
Heading or Sub-Heading the rate of duty is indicated. As seen, the Customs tariff has
continued to remain most complicated even after several years of reforms since 1991. This
can be seen from the rates of duty, which are 20 in number (182, 160, 150, 105, 100, 85,
75, 70, 65, 50, 45, 40, 35, 30, 25, 15, 10, 5, 3, and nil). 30% rate is the median rate i.e. the
most common rate. Besides some items are subjected to specific duties.

2.2.3 The difficulties in administering such a large number of rates are evident.
Importantly the large number of rates lead to discretion which should be best avoided in
taxation. Further, it is evident that such a large number of duty rates can only contribute to
complexities of clearance procedures. Accordingly, it is the view that a modern tax system
should be based upon the minimum number of duty rates. In fact, even at present, the
major share of revenue comes from few rates only. Hence, it is necessary to quickly move

to the least number of duty rates.
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2.2.4 In this regard, it is the stated policy objective of the Government that by 2004-2005
there would be 2 rates of customs import duties, namely 10% and 20%. Whereas the
lower rate of 10% would broadly cover all categories of raw materials, inputs and
intermediate goods, the higher rate of 20% is for final goods. At the same time it is
necessary to clear the misunderstanding in some quarters that there would be only these
two rates and no other. Internationally the majority of the countries have more than 2
rates, though it is also a fact that the endeavour is to have the minimum number of rates as
far as possible. Invariably certain de-merit goods have a higher rate and agriculture
produce is also subjected to other than the identified one or two rates.

2.2.5 In this direction one approach is to categorize the items in each chapter of the
customs tariff as raw material, intermediate goods and final goods and then fix an
appropriate rate of duty for each. However, while this may be possible for some items it is
not so for others. For instance, steel is both a final good and an input. Another approach
could be to fix one rate for one chapter since by and large the items in a chapter would fall
in one category. In any case while the approach can be worked out, as regards the




number of rates for all items (excluding agriculture produce) the following road map is
recommended for the future so that there is no uncertainty in the minds of the

investors and industry.

(i) 0% - for items like life-saving drugs, sovereign imports (security
related goods etc.) and imports by RBI.

(i) 10% - for raw materials, inputs and intermediate goods.

(iii) 20% - for final goods.

(iv)  Higher duty rate upto 150% for specified agriculture produce and
demerit goods.

The recommended rates, as above, are to be achieved by 2004-05.

Having regard to our commitment to reform, it is recommended that for no
item should the present duty rate be increased, unless the item is charged to
nil duty, in which case a minimum duty of 5% can be imposed.

2.2.6 A word of caution is warranted in the move to the suggested rates of duty. In the
event, if the import duty on a particular item is currently high, say, 30% and it has to move
to 10% then certainly a sudden reduction to 10% in just 1 year would upset the domestic
industry and it would also not be desirable from the point of view of revenue. Thus, certain
high rate-high revenue items may require a more gradual move towards 10%. Hence, it is
recommended that as a general policy, the downward revision of duty rates should
be in stages of (—) 5% each year. However, it is quite possible that Government chooses
to move to the identified lower rate at a faster pace. All endeavour should be made to
move to the identified rates of duty, as above by 2004-05.

2.3 Customs Duty Exemptions

2.3.1 Whereas the customs tariff indicates the peak rate of duty also called the tariff rate
of duty applicable on a particular item it is not the case that this is the duty actually leviable



when the said item is imported. The leviable duty also called the effective duty is
determined in the context of the duty exemption notifications, if any, issued in respect of
the said item in terms of Section 25 of the Customs Act, 1962. Thus, on account of an
exemption an imported item is subjected to a duty lower than that prescribed in the tariff.
At times the duty payable may even be nil. The exemptions are generally catergorized as

follows :

() General exemptions which are non-conditional and can be availed by all

importers.

(i) General exemptions which are subjected to conditions such as end-use.

(i)  Ad-hoc exemptions, which are issued in respect of specific imports for
security, strategic or charitable purposes - the number of ad-hoc duty
exemptions are coming down, no doubt, due to the effect of the legislative
change, in 1999, restricting the scope of the exemptions to imports of
strategic, secret interest or for charitable purposes. This is a good
development.

2.3.2 At present, the exemptions can broadly be placed into the following categories:

() Importer specific — e.g., Government (defence and police) etc.

(i) Project and purpose specific — e.g. training, educational, research, Oil
exploration etc.

(iii) Social and health sector/objective specific — e.g. handicapped persons,
charitable and social welfare organizations, donations and gifts, medicines,

drugs and hospital equipments etc.

(iv) Export related — e.g. samples, packaging materials, durable containers,
advance licence, passbook etc.

(V) Sports related — e.g. sports goods, prizes, medals and trophies



(vi) International commitments — There are a number of international
agreements that bind customs duties. These include the GATT/WTO bound
rates, contractual commitments such as oil exploration contracts,
Information Technology Agreements, exemption to privileged persons,
organizations, authorities and foreigners, preferential areas etc.

(vii)  Others — e.g. exhibitions, seminars, or expeditions, re-imports

2.3.3 Whereas the broad categorization of exemptions is possible it is not possible to
quantify the items of import which are eligible for the exemption. This is due to the fact that
the exemptions have a list of items annexed thereto and the entries are often omnibus in

nature.

2.3.4 Any exemption has revenue implication. On their part conditional exemptions
invariably necessitate imposition of regime of certification, verification etc., which adversely
impact the clearance of goods, result in higher administrative costs, use of discretionary
powers, and raise compliance issues on account of misuse. Exemptions are also nothing
but a subsidy, and in fact, a discretionary subsidy. Thus, aside from the obvious impact on
the tax to GDP ratio, the duty exemptions have undesirable side effects. The fact that
exemptions also cause loss of transparency is another aspect of serious concern for the
policy makers.

24 End-use based exemption

2.4.1 At present, there are a large number of exemptions subject to the condition of end-
use, which is sought to be confirmed by the requirement of production of a certificate from
a competent authority, usually a Government Officer that the imported goods are meant for
the declared use. To illustrate, in case of sports goods the certification would be done by
Sport Authority of India and in the case of IT products by the Information Technology
Ministry. There are around 33 such certification agencies. There can be no two views that
involvement of multiple agencies would only increase the transaction cost besides

contributing to delays in customs clearance.



2.4.2 Besides the problems associated with certification, the end use based notifications
require the customs to ensure the goods are indeed meant for the stated use. This is
invariably accomplished by calling for literature of the imported item. As a result queries
are raised and till the literature is produced and perused the goods cannot be released.
Thus, the end use based exemption notifications do not facilitate quick customs clearance
and also militate against on-line appraisal and clearance of imported goods. Therefore, as
the intention is to expedite the clearance of the goods and that too without examination, to
the extent possible, the solution lies in removing all the end use-based exemptions, which
necessitates the calling of literature and certificates from different departments.

2.4.3 On the subject it is increasingly been noticed that there is a move towards
removing the requirement of execution of bonds with the customs authorities for the
fulfillment of post import conditions. This is a welcome step as it reduces delays in
clearances and also transaction costs. However, it is not the case that the bonds are
being removed altogether. What is being provided is that such importers must follow the
provisions of Customs (Import of Goods at Concessional Rate of Duty for Manufacture of
Excisable Goods) Rules, 1996. Invariably this entails the importer to obtain registration
with the central excise authorities, followed by execution of bond, filing application for
import of goods, maintaining records for verification, obtaining case by case permissions
for import etc. Hence, the new procedure is merely a substitute for the system of end-use
bonds as instead of the execution of the bonds with the customs authorities the importer
registers with the central excise authorities and must satisfy this authority that the goods
have been used for the intended purpose.

2.4.4 It is the view that the present procedure is not desirable. Such procedure only
increases the contact points and the cost of compliance. On principle it should suffice that
customs clear the goods on the basis of the importer's declaration and if misuse is
detected on the basis of intelligence or post clearance audit checks, the duty should be

recovered along with interest.

2.4.5 As a policy end-use based exemptions must be avoided. However, when this is not
possible the customs clearance procedure must provide for the grant of the exemption
without insistence upon literature and certification and the customs would reserve the right



to carry out a post clearance audit check based upon risk management tools i.e. not as a
matter of routine. This is also in line with the best international practices

246 To sum up, criticizing all duty exemptions would be a simplistic approach.
Exemptions do serve a number of objectives by ensuring that the imported goods are not
only available but also at less cost. Exemptions also serve to stimulate domestic economic
activity by making available a level playing field. However, it is also true that exemptions
once granted tend to continue even if the objective has since been met and even if
alternative and more transparent mechanism is available for achieving the desired
objective. Exemptions tend to distort the opportunity cost and in the long run adversely
impact competitiveness. Invariably the exemptions are conditional and also impact the
pace of clearance on account of necessity of verification process. Overall falling tariffs and
India’s commitment to bringing down the customs rates of duties to international standards
by 2004-05 must also influence the decision whether a particular exemption merits

continuance or not.

2.4.7 It is recommended that the grant or continuance of exemptions must be
judged against the following criterion :

(i) As a policy, all exemptions must be removed except in case of :

(a) Life-saving goods.

(b) Goods of security and strategic interest.

(c) Goods for relief and charitable purposes.

(d) International obligations including contracts.

(iii) As a general policy, when exemptions are removed but the relief is

justified, the targeted beneficiary may be assisted by upfront

transparent budgetary support based on a prior stated objective
criteria. By such method, the expenditure would be subject to



Parliamentary scrutiny and there would be public debate besides CAG
audit.

(iii) In case an exemption is justified, it should not be end-use based
conditional exemption. However, in the event the end-use condition
cannot be avoided, the confirmation of end-use should be done on the
basis of selective post clearance checks by using Risk Assessment
techniques. It should not be based upon the Customs (Import of
Goods at Concessional Rate of Duty for Manufacture of Excisable
Goods) Rules, 1996, as the implication in terms of registration with
central excise, execution of bond etc. increases contact points and the
cost of compliance.

(iv)  As a general policy, there should be no exemption from Countervailing
duty (CVD), which is at par with the duty paid by the domestic
manufacturers of similar goods, including in cases where the
exemption from basic customs duty is merited. An exemption from
CVD places domestic industry (including potential industry) at
disadvantage and serves to deter domestic investment in these areas,
which is not desirable.

(v) Best international practices should be one criteria for determining the

requirement of otherwise of an exemption.

It is the view that adherence to the above principles would widen the tax base,
improve the tax to GDP ratio and improve the tax administration.

2.5 Nature of tax rates - specific versus ad-valorem

2.5.1 A perusal of the Customs tariff shows that for a few items there are specific rates of
duty viz. While the administrative convenience of specific rate is not debatable, these are
out of place in an economy seeking to maximize its revenue through buoyancy. A modern
tax system should not have specific rates at all. Specific rates also do not allow for
buoyancy in revenue on account of price changes. Accordingly, as a policy there



should be a move away from specific rates towards ad-valorem rates. These
findings would also apply to the central excise notifications, to the extent relevant.

2.6 In the light of the above recommendations, the suggested customs duty
structure on imports is given in Annexure ‘A’. Since agricultural products stand on
a different footing, the Task Force has refrained from suggesting the proposed rates
and recommends an Expert Group should be set up for the same.

3. Central Excise Tariff and Exemptions

3.1 Multiplicity of levies

3.1.1 At present there are more than one type of levy administered by the central excise
department other than the CENVAT (central Value Added tax) duty. These other duties

are :

(i) Special Duty of Excise (SED) - levied under authority of — provision of
Finance Act.

(i) Additional Duty of Excise (AED) — levied under authority of Additional Duty
of Excise (Goods of Special Importance Act, 1957) on specified goods,
sugar, fabrics and tobacco products.

(iii) Additional Duties of Excise (Textile and Textile Articles Act), 1978

(iv)  Additional Duty of Excise (AED) — levied under authority of Additional Duty
of Excise (Textile & Textile Articles) Act, 1978 on specified fibres, yarn and

fabrics.

(v) Additional duty on Motor Spirit and High speed Diesel — levied under
authority of Finance Acts.

(vi)  Cess — under various enactments such as Jute Cess Act, Tea Cess Act, etc.



3.1.2 It is well known that multiplicity of levies do not contribute to ease of administration.
Invariably separate accounts are to be maintained by the tax payer and the tax collector,
which pushes up the cost of compliance. Further, the complexities caused by multiple
levies also give rise to errors and disputes. In fact, in cases when an item is subject to
more than one levy we often have audit pointing out that one or the other levy was not
paid. Even conceptually it is not at all clear why we should continue to have the AEDs,
which are basically imposed in lieu of sales tax. So long as this levy continues it would be
difficult to move to the National VAT, as is proposed. Accordingly, in order to have a
simple administration which has as its advantage reduced complexities and compliance
costs, it is desirable that there should not be multiple levies.

3.1.3 Itis recommended that as a policy, we should review all levies and have only
one levy, i.e. the Cenvat.

3.1.4 An alternative scenario is proposed if for some reason it is not found possible to
remove multiple levies at one go. At present, both the tax payer and his counterpart, the
tax collector indicate the tax paid under each of the levies separately and subject the same
to calculations to confirm the correctness of the payment. This system is not conducive to
efficient implementation and given the large number of transactions, mistakes can not be
ruled out. It appears that so long as the total tax is correctly paid, the tax payer should not
be bothered with the task of giving the break up. This is a job strictly for the administrators
who have to later divide the tax proceed under various accounting heads. Accordingly, it
should be provided that when a product attracts multiple levies only the total levy (i.e. one
figure only) should be indicated against the particular item. This amount would be paid
and the system should further break it up into the individual heads. This would save the
tax payer and the tax administrator the exercise of carrying out all sorts of complex
calculations. Of course, one problem in this system would be that at present, under the
Cenvat Credit Rules, the credit of a particular duty can be used to pay the same duty on
the final goods. Thus, the tax payer must know the element of each duty for this purpose.
This can be done by indicating the break up of the total duty (in percentage terms) into its
respective heads — in like manner of the Drawback Schedule. As stated, the ideal solution

is to have a single levy.



3.1.5 Itis recommended that till such time as there are multiple levies, there should
be a schedule indicating the total tax payable on a particular product and the system
should internally segregate the same into the respective levies.



3.2 Multiplicity of Duty Rates
Distribution of revenue in 2001-2002
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3.2.1 In so far as the multiplicity of rates on the central excise side are concerned, it is
appreciated that recently steps have been taken in the general direction to reduce the
multiplicity. For instance, the number of duty rates has been reduced substantially, from
11 rates in 1997-98 to a single rate of 16% at present, except in few cases. Whereas a
single rate has many advantages domestic economic considerations do not always permit
so. Internationally also it is not the practice to have a single rate. However, it is certainly
true that the endeavour should be to have as few number of rate of duty as is possible. It
is expected that the rationalization of exemptions over the time would also lead to this

situation.

3.2.2 It is recommended that the central excise duty rates should be as follows :

(i) 0% would be for life-saving drugs, security related items and the
like.

(i) 8% would be for food products.



(iii) 16% would be for all items.

(iv) Separate rates for agriculture products.

(v) Separate rates for tobacco and tobacco related products.

3.2.3 As regards the move to 16% duty rate it is the view that the move can not be all of
a sudden. The transition has to be staggered to give the industry time to adjust. The
availability of Cenvat credit would also act as a buffer whenever duties on inputs and raw

materials have to be increased on account of this approach.

3.2.4 Accordingly, it is recommended that the road map of duty rates should lead

towards
the identified duty rate (for the product) through a mechanism of (+) or (-) 4% each
year, depending upon its current rate of duty. To illustrate :

Duty rate at 0% or Nil

Year 0 (2003-04) - From 0 % to 4% (without Cenvat) and to 8% (with Cenvat)

Year 1 (2004-05) — From 4% to 8% (without Cenvat) and 8% to 12% (with Cenvat)

Year 2 (2005-06)— From 8% (without Cenvat) and 12% (with Cenvat) to 16% (with
Cenvat)

Duty rate at 32%

Year 0 (2003-04) - From 32 % to 28%

Year 1 (2004-05) — From 28% to 24%

Year 2 (2005-06) — From 24% to 20%

Year 3 (2006-07) — From 20% to 16%



3.2.5 This is the general rule. However, it is possible that the Government may move

down to 16% even quicker, which would be a welcome move.

3.3 Duty structure for Petroleum sector

3.3.1 The petroleum sector occupies a very important place in the economy in view of its
direct and indirect use in practically every sphere of economic activity but also in terms of
its direct impact on the revenues of the Government as it is the single largest source of
revenue. At present central excise duty rates on petroleum products vary from 14% to
28% - 14% for HSD and 28% for petrol — with 16% being the rate for other petroleum
products. On the customs side the rates of duty very form 10% (crude) to 20% (other
petroleum products).

3.3.2 With the dismantling of the Administered Price Mechanism, it is essential to allow
the prices of the petroleum products in the domestic market to be determined on the basis
of import parity price. Accordingly, the import duty has to be brought down from the
present levels. At the same time, as crude is the basic raw material for other petroleum
and chemical products there has to be a duty differential varies from nil to a maximum of 5
percentage point In this regard, it is observed that the international practice is that the
differential is around 2 percentage points as the value addition is normally around 10-15%.

3.3.3 Accordingly, taking into account all factors including profit margin of refineries, the
value addition and need to keep the product prices reasonable for the consumers, the
road map for duty structure on petroleum has to be kept distinct from that of other
products and the following recommendation is made :

(i) A 5% customs import duty differential between crude and its products.

(i) Year 0 (2003-04) : Basic customs duty - on crude - 10%
- on other products - 15%.

Year 1 ( 2004-05) : Basic customs duty - on crude - 5%
- on other products - 10%.



(iii)  Central Excise duty : 16%



3.4 Duty structure for Textile sector

3.4.1 The disparity in the central excise tax structure is most evident in the textile sector
because of the policy of trying to meet various social objectives through tax rates and
exemptions. The duty is summed up as follows :

(i) Yarn duty varies from 8% for cotton yarn to 32% for polyester filament yarn.
Other yarns attract 16% duty.

(i) Woven fabrics and garments and textiles made ups attract duty at 12% (this
rate is committed upto 2005).

(iii) Knitted cotton fabrics and knitted garments have the option of paying 12%
duty

(iv)  Yarns, handloom fabrics and garments and knitted cotton fabrics have a

number of exemptions.

(V) Hand processed fabrics are exempt from duty even if power is used for

some processes.

3.4.2 The present tax structure with its plethora of duty exemptions distorts the
production pattern. However, the levy of duty raises the problem of its administration as
the large number of the units engaged in the weaving of fabrics are mostly in the
unorganized sector. There would also be the problem of spinners of yarn in the
decentralize sector. This can easily be taken care of by putting all unprocessed woven and
knitted fabrics as well as yarns under the general small scale sector duty exemption. To
continue the exemption for handlooms, the processing of handloom fabrics can be given
the benefit of the said exemption. In case a unit processing handloom fabrics is thus
required to pay duty, it should be given a transparent subsidy as in the case of hank yarn.
However, central excise duty will continue to be leviable on all other processed fabrics.
Even fabrics processed without the aid of power or steam should be subjected to duty.
With the removal of deemed credit, this will ensure that the units which want to take credit
of the duty paid on the inputs would procure their raw materials from the duty paying units.



If there is any procedural difficulty because of complexities in textile trade where the
traders play a very important role, suitable arrangements may be made to allow the traders
to pay duty and get the fabrics woven or processed on job work basis. In that case, the
traders will pay the duty and take credit. Similar arrangement is already being availed by
the garment manufacturers. The textile sector should also be charged to the normal
Cenvat rate but since a commitment has been made in this year's Budget that the 12%
rate would apply to fabrics, made-ups and garments till February 2005 it is the view that
the commitment should be honoured and the normal Cenvat rate should apply after
February 2005.

3.4.3 It is recommended that as a general policy the textile sector should be
subjected to the standard rates of duty. In view of the commitments already made,
the 12% rate may, however, continue till February 2005. The deemed credit facility
should be withdrawn forthwith.

3.5 Central Excise duty exemptions

3.5.1 Central Excise duty exemption notifications are issued under the provision of
Section 5A of the Central Excise Act, 1944. In like manner to the Customs duty exemption
notifications, these also provide relief to the tax payer such that the tariff rate of duty need
not be paid and only the concession (or nil) duty has to be paid. A review of the
exemptions reveal that over the past 5 years there has been nominal decline in the number
of exemptions. However, it is worth noting that the total number of exemptions is not a
correct reflection of the number of products being exempted from levy of excise duty. This
is due to the fact that one exemption may contain a large number of products spread over
a large number of product classifications. For instance, duty exemption notification No.
6/2002-C.E., dated 1.3.2002 is applicable to over hundreds of items, some of which are
indicated by their generic descriptions and the actual number of items would be so much

more.

3.5.2 It appears evident that monitoring duty exemptions to ensure that these are issued
on sound principles and withdrawn when the objective is met is a critical task for the
government, which impacts the tax to GDP ratio. However, review of duty exemptions
does not appear to be done though the ground realities warranting exemption may have



undergone change. Also some exemptions may lead to distorted investment decisions as
the industry believes that the exemption will continue ad infinitum. It appears that an
exemption when issued to meet a specific objective should be reviewed periodically with
change in ground conditions. The continuing grant of exemption may not be conducive to
efficient utilization of resources. Hence, it is necessary in the interest of transparency that
when an exemption is issued it indicates the period of its validity with a proviso that
changed circumstance may warrant a mid-term review, the periodicity to be mentioned.
This would ensure a comprehensive periodic review by the Government which must record
the justification for its continuance. It would also put the burden on the beneficiaries to
establish the continued justification for the exemptions. This also resolves the problem of
promissory estoppel and also ensure transparency and stability.

3.5.3 Taking into account all factors the recommendation is that the grant of
exemptions on the central excise side needs careful consideration and
justification based upon the

following touchstones.

() Income elasticity of the product - an exemption is not justified on items
which have high elasticity. In other words, social equity demands that
exemption should not be granted in respect of goods which are purchased
or used by the high income groups and can be termed as luxury goods.
This is not to justify the grant of exemption in each and every case the
goods are consumed by the masses. A careful approach is required before
grant of exemptions.

(i) Cost of compliance is an important element which would justify the grant or
otherwise of the duty exemption - in view of the vastness of the economy
and that the tax administrators are spread thin it is desirable that the cost of
collection should not be high. Hence, an exemption should be weighed both
against the revenue mobilization as well as the cost of collection thereof. In
the event, the cost of collection is significant it may be an economically
viable decision to grant exemption.



(iii) International practices serve as an important input for grant or denial of
exemption. No doubt the ground realities and compulsions of other
countries may not adequately compare with the situation at home
nevertheless tax treatments of goods internationally do reflect the
international thinking.  For instance, it is a common trait internationally that
demerit goods are subject to high tax rates, and the same is done here also.
Likewise exemptions to environmental friendly equipment is an international

phenomenon and is equally justified at home.

(iv)  Whether an exemption meets the canon of transparency or not is an
important factor to be taken into account while examining the issue. By and
large conditional exemptions run the risk of increase in cost of compliance
and inefficient monitoring systems provide scope for misuse. On principle a
more transparent methodology is the grant of budgetary support to the
activity warranting an exemption. This would ensure accountability, reduce
transaction cost, and most importantly lead to periodic monitoring on regular
basis. In such scenario the unintended continuance of an exemption would
also be ensured against. In other words while granting exemptions on
sound principles the scope of extending the intended benefit through
budgetary support should first be examined.

3.5.4 Applying the aforementioned tests to the present exemptions the consensus is that
a number of duty exemptions can be removed without adverse impact on the industry.

3.5.5 As stated, the general prescription in respect of grant of duty exemption, as
indicated in the context of customs duty exemption notifications would equally apply. In
other words, it is the view that sound taxation policy demands limited use of exemptions.
Further, when exemptions are justified these should not end use based conditional
exemption, which cause compliance problems and increase contact points which are best
avoided. Instead of exemptions we should move to a budgetary mechanism for
giving the same relief.

3.6 Small Scale Sector duty exemption



3.6.1 The Small-Scale Sector Industries (SSIs) have been playing an important role in
India’s economic development in the form of value addition, employment generation,
mobilisation of capital, entrepreneurial skills and contribution to export earnings. At
present, the SSI sector with over 40 lakh units spread all over the country accounts for
nearly 95 per cent of industrial units in the country and 40 per cent of value-added in the
manufacturing sector. Its share is as high as 34 per cent in national export and it
contributes roughly 7 per cent to the country’s total GDP. Yet its contribution to excise
revenue is negligible, only of the order of 3.4% of the total excise revenue.

3.6.2 Traditionally, the central excise duty exemption has been used to support the SSI
sector. But it has been noticed that over the time the exemption is increasing and today no
central excise duty need be paid by a unit whose clearances are upto Rs. 100 lakhs in a
financial year. Whereas there is no doubt that the smaller units do need the central excise
exemption, the flip side is that so long as such a vast sector continues to remain

exempted, avoidable distortions are caused, as follows :

(i) The adverse impact on the tax to GDP ratio is an undeniable outcome of the

increasing exemption limit for this sector.

(i) Central excise being a tax at first stage of production, the exemption
therefore leads to non-accountal of production which leads to non-payment
of all other taxes (Income Tax, Sales tax etc.) and generation of black

money.

(iii) Exemption leads to misuse of Cenvat credit by the duty paying (large) sector
which procures the exempted goods from SSI sector but wrongly takes
credit on basis of duty payment documents generated elsewhere.

(iv) Non-accountal of transactions encourage a cash economy with its own

adverse implications.

(V) The exemption gives benefit to units upto a specified turnover after which,
duty has to be discharged at the full rate. Therefore, for obvious reasons
the units prefer to keep their turnover within the full exemption limit, either by



unaccounted removals or by horizontal proliferation. This is not desirable
from the point of view of evasion of tax. It also discourages economies of

scale.

(vi) Duty exemptions for the SSI sector cause a break in the Cenvat credit chain
and would adversely impact the adoption of a full fledged VAT.

(vii)  An exemption leads to loss of valuable data which proves counterproductive

in respect of dissemination of information, tax planning etc.

3.6.3 In so far as the payment of tax in general is concerned it is important to appreciate
that the SSI sector does pay its dues, the sector contributes significantly in the payment of
central excise duty on the goods procured from the duty paying sector, payment of income
tax, sales tax etc. However, the units do not pay central excise duty. The starkness of this
simple statement is brought out when we find that a person owning a phone or residential
property is on the records of the Income Tax; a person with a turnover of Rs.40 lakhs is
subject to compulsory audit by income tax; all such persons pay sales tax and income tax
etc. Yet, upto a turnover of Rs. 100 lakhs no central excise tax need be paid and upto
clearances of Rs.90 lakhs in a financial year these are not even on the records of the
central excise department. The threshold limit for exemption in the developed countries
does not exceed Rs.30-40 lakh. It is also the view that the ever increasing exemption limit
(from Rs.25 lakhs to Rs.50 lakhs and now to Rs.100 lakhs) has been cornered by the
larger of the SSI units and the smaller (tiny and family) units continue to produce at lower
levels of output. In fact, being a first point tax non-payment of central excise duty leads to
non-accountal of production and income which leads to non-payment of sales tax, income

tax, generation of black money etc. Obviously there is something wrong somewhere.

3.6.4 It is the view that as a policy, SSI sector must also pay central excise duty. In fact
since they already pay all other taxes there should be no hesitation in paying the central
excise duty also. In any case, being an indirect tax, it gets passed on the consumer.
Moreover it is the finding that the SSI sector is not averse to payment of central excise duty
so long as they do not have to interact with the department. There is a logical reason for
this. Since the units are mostly one-man shows dealing with the tax department would
lead to loss of man-hours which they can ill afford. This is especially true of the smaller of



the SSI units. The bottom line is that it is not the payment of excise duty rather method of
collection of the same i.e. harassment by the department which is bothering the SSI sector.
Accordingly, what is required is a moderate tax rate and a transparent mechanism to
collect the due tax without interaction with the department to the extent possible. At the
same time it needs to be appreciated that the present system of collection of central excise
may not be administratively able to cope with over 40 lakh units. Hence, while accepting
that the smaller of the SSI units need to be kept out of the tax net it is also necessary to
evolve a modern system of tax collection which does not encourage interface, contact

points and excessive documentation.

3.6.5 The matter of SSI duty exemption was debated at length and the view was that the
exemption must be available to only the really small units with turnover of upto Rs. 50
lakhs. Other units must gradually start paying the duty. This is, however, subject to the
condition that the central excise procedures improve appreciably and the procedures are
small scale sector friendly. In short, the view regarding the Small Scale Sector duty
exemption is that the problem in payment of duty (by the sector) is basically that the
present procedures do not encourage participation and confidence building. Accordingly,
there is a need for confidence building measures, which may take some time. In this
background, the following recommendations are made :

(i) The exemption should be extended to only small units with a turnover
of Rs. 50 lakhs - This would ensure the really small scale units being
run mostly with family labour and having low capital investment get
the desired support. It will exempt those units whose compliance cost
will be significantly high relative to their tax obligations.

(i) The exemption limit for the larger SSI units should be gradually
brought down to Rs. 50 lakhs. The gradual downward revision of the
limit would give the industry time to adjust. The time frame is
suggested, as follows :

Year 0 (2004-05) — From Rs.100 lakhs to Rs. 75 lakhs.

Year 0 (2005-06) — From Rs.75 lakhs to Rs. 50 lakhs.



(iii)

However, on reduction of the exemption limit, the unit would have the
option of payment of duty at 4% (without Cenvat) on the value of
clearance upto Rs. 1 crore. The other option available at present of
paying duty at a certain percentage of the normal rate would continue
to be available.

It is important to note that the downward revision in exemption is
proposed to be complemented by a transparent and hassle free tax
collection mechanism, which must be in place from April 2004.

As stated, there was a minority view that the small scale sector needs
continuing support of the tax exemption.

The duty exemption should be based upon total turnover - Since the
exemption is for a small scale unit, the logical criteria to determine the
smallness of a unit is its turnover. It can reasonably be expected that if the
turnover is few hundreds of lakhs there is really no difference between a
small scale and a large scale unit. Accordingly, at present, a unit is entitled
to a small scale exemption if the value of its clearances does not exceed
Rs.300 lakhs in the previous financial year. This figure is determined after
ignoring the value of clearance of exempted goods and goods exported.
Thus, if a unit has clearances of Rs.10 crores or even Rs.20 crores it would
still qualify for the SSI sector exemption if these are exempted goods!
Surely this cannot be the intention of the duty exemption scheme. It is the
view that this is a wrong methodology. The central issue is whether a unit is
small or not, a factor of its turnover. Thus, the duty exemption should
provide for determining the turnover based on value of total clearances
including exempted goods. However, in view of the special contribution of
the sector towards the overall exports and to encourage exports, it is
proposed that the clearances for exports may continue to be excluded for
this purpose, as at present.



(iv)

(v)

On principle duty exemption for SSI sector should not subsidise
consumption of luxury items by the affluent - Central Excise duty is an
indirect tax and is paid by the consumer of the goods. In case of an
exemption on the goods, the benefit actually accrues to its consumer. It is
the view that consumers of luxury goods (e.g. Airconditioners) do not merit
the subsidy extended indirectly to them through the SSI sector duty
exemption. Hence, it is proposed that a negative list of such items should
be drawn up and the SSI sector duty exemption should be denied to a unit
making these items. One yardstick to define a luxury item may be that item
which attracts over 24% duty. However, this is only a guideline.

Declaration of production activity - At present a SSI unit is required to file
a declaration with the Department when its clearances touch Rs.90 lakhs. It
is proposed that with effect from 1% April 2003 a Declaration should be
filed by the unit when value of its clearances touches Rs.50 lakhs. We
can simply not have a modern tax system unless there is a data base and
proper accountal of all transactions.



3.7 Extension of SSI sector duty exemption to Matches

3.7.1 At present, the small scale sector duty exemption does not apply to Matches. This
sector has over 18,000 tax payers, with an overwhelming majority in the cottage sector
located in and around Madurai and Chennai, and only 2-3 large mechanized units. The
revenue from Matches is nominal - only Rs.32 Cr. in 2001-2002. Thus, large number of
small scale assessees are subject to nominal tax, which is not desirable particularly as it is
in contrast to general policy to exempt from excise duty the small scale sector.

3.7.2 Rules 13 and 14 of Central Excise Rules, 2002 prescribe a special procedure for
the assessment and collection of duty on Matches (CETH 36.05). This procedure
continues on the statute as a unique dispensation for the Match sector. It envisages
payment of central excise duty by the method of affixing to each box or booklet a central
excise stamp of the value appropriate to the duty. The stamps are printed at Government
Security Printing Press, Hyderabad and kept in safe custody at the District Revenue
Treasuries or Sub-treasuries wherefrom these are supplied to the individual Match
manufacturers. It is the finding that the special duty structure for the Match sector and the
special procedure, which is an aberration in so far as the general procedures of central
excise administration is not desirable. Some of the common problems which have been
noticed are :

(i) The system is inefficient — reportedly, the cost of collection of revenue
ranged from 124% in 1998-99 to 68% in 2001-02 - major share being the
cost of purchase and distributions of stamps.

(i) Cost of compliance is high as a tax payer has to shuttle between the Range
Office and the Treasury more than once to pay the duty and obtain central
excise stamps before effecting clearance.

(iii) The central excise stamps are frequently not available, which dislocates the
production activity besides increasing the administrative work on account of
Department having to declare ‘Stamp Holidays’'.



(iv)  The specimen of the labels (of stamps) are approved by the Department,
and often it is dragged into disputes of Trade Mark. This is avoidable
litigation.

(v) The Treasuries are under the control of State Government and the Security
Printing Press under Department of Economic Affairs, Ministry of Finance.
Thus, procedural or other delays at either end affect the collection of central

excise revenue.

3.7.3 As a result of the unique tax structure and absence of duty exemption there is,
reportedly, wide spread corruption and inefficiency. There can be no sound rationale why
the poor unorganized sector is being deprived the advantage of the SSI sector duty
exemption. In fact, if there is a case for the SSI sector duty exemption for any item it is the
Match sector. Accordingly, it is necessary to clean up the central excise law and bring this

sector into the main stream.

3.7.4 Itis recommended that :

(i) The small scale sector duty exemption should be extended to
Matches - the vast majority of the manufacturers would then be
outside the scheme of excise procedure i.e— no registration, no
records, no returns and no payment of duty. This would be a relief
to the small and cottage sector units.

(i) The duty structure may be made ad-valorem. Since, the duty would
be paid only by the large units (semi-mechanized and mechanized)
only the Cenvat credit scheme can be extended. Such step would
also clean up the Central Excise Rules as the rules 13 and 14 may
be deleted.

3.8 In the light of the above recommendations, the suggested central excise duty
structure is given in Annexure ‘B’.

3.9 Location based exemptions



3.9.1 In 1999, for the first item in the history of central excise the Government issued two
exemption notifications aimed at development of the North-Eastern States. While the
intention was laudable it has actually translated into shifting of investment to the North-
East from other parts of the country. The long terms effect of the exemption, which is valid
for 10 years would be to depress the excise revenues for this long period. Another fall out,
on expected lines has been the demand from other states for similar exemption. So far
Kutch district has been included and the day is not far when other States are also likely to
be given the benefit of the exemption. The net result would be the creation of areas of
exemption, which is most undesirable from the point of view of any tax administration.

Such a move would seriously impact the tax to GDP ratio in the coming years.

3.9.2 It is recommended that there is a need to review the policy of granting
exemption based upon location and replace it with subsidy by 2004-2005.

4, Relevant date of Notification

4.1 An important issue relating to exemption notifications, both customs and central
excise is the relevant date from which the exemption would come into force. Over time ,
this has been

an area of dispute with some treating the date of issue as the relevant date and others the
date from which it is made known to the public. Without going into the legality of the issue,
it is the finding that any good tax administration must provide some advance notice to the
tax payer before a change is introduced. This has its obvious advantages. In fact, at
present the system is that a notification is issued on a particular day and that same day it is
placed on the C.B.E.C. web site and comes into force. This is true even if the notification
is issued after office hours or late at night, which is usually the case. Reportedly, this
situation results in neither the departmental officials or the trade and industry knowing
about the notification. As a result, there is invariably an exercise of issue of demand
notices (when duty has been increased) and filing of refund claims when duty is reduced).
Another fall out of the sudden introduction of the notification is that the automated
clearances on the customs side give the wrong results, since the software modification

does take time.



4.2 As stated, it is not reasonable to bring into force a notification from the date of its
issue as this increases the work load and adversely affects the efficiency of the system. At
the same time, it may not be appropriate to give too much time for the implementation of
the notification as this may lead to speculation.

4.3 It is recommended that a notification should come into force from the day
after the day of its issue. To illustrate, a notification dated (i.e. issued) 1%. December
would come into force from 2™ December. This would require each notification to contain

a suitable clause, till such time as the law is amended.

5. Zero rating exports

51 There is a misconception that exports are exempt form central excise duty. This is
not so. Exports are chargeable to duty as any other excisable goods. However, in terms
of rules 18 and 19 of the Central Excise Rules, 2002 goods can be cleared for exports
either on payment of duty under claim of rebate of duty or under bond without payment of
duty. Since goods sent for exports are not exempt from duty, Cenvat credit is available on
the inputs and capital goods used in the manufacture of such goods.

5.2 In this regard it is seen that the international practice is to ascribe Zero rating to
exports. This means that if the goods are exported, the duty payable is Zero. As the
goods are technically not exempt, the benefit of Cenvat credit would continue to be
available. Zero rating of exports has the advantage that it will facilitate in eliminating all
input taxation without the need for any end use based exemption. This of course has to be
integrated in a scheme for refund of excise credit quickly.

5.3 It is recommended that from 1% April 2003 exports should be Zero rated.

*kkkkkk



CHAPTER 3

CUSTOMS PROCEDURES AND TRADE FACILITATION : BASIC REFORMS

1. Overview of procedures

1.1 Custom clearance in India has so far been based on physical control where each

consignment is examined and assessed to duty, a legacy, no doubt, of the strict import

control regime implemented with the purpose of protecting domestic industry. High import

tariffs and multiplicity of exemptions and export promotion schemes also contribute in

complicating the documentation and procedures resulting in a major gap between the

customs import and export procedures at home and the best international practices. The

major problems associated with the customs clearance procedures with reference to

international best practices are:

(iv)

(vi)

Excessive documentation requirements;

Lack of automation and insignificant use of information technology;

Lack of transparency; unclear and unspecified import and export

requirements;

Inadequate procedures; especially a lack of audit-based controls and risk-

assessment techniques;

Lack of modernization of, and cooperation among other governmental
agencies, which thwarts efforts to deal effectively with increased trade

flows;

Procedures are transaction based. Every document has to be checked,
double-checked, signed and countersigned and most import and export
goods are physically examined, which also breeds corruption;



(viii  Documentary inspection for all export cargo is intensive though less than in
the case of imports.

(viii)  In spite of computerization, the administrative philosophy remains that of a
paper-based system with many opportunities for face-to-face contacts on

routine matters.

1.2 In this context the Vision Document published by the C.B.E.C., in 1998, shows that
trade facilitation and creating a climate for voluntary compliance have been given the same
thrust as realizing revenue and combating duty evasion. Therefore it is clear that there is a
need for change and attempts are also being made in this direction. C.B.E.C. has taken a
number of steps to put in place procedures at par with the best international practices, as
expounded in the Kyoto Convention and other international Conventions. It is particularly
heartening to note that a major push is being given to EDI and ‘System based appraisal’.
The fact that C.B.E.C. has suo moto taken up the exercise of evolving modern and efficient
procedures reflects the changed mind-set, which must necessarily lead to trade facilitation
in all its facets. At the same time care should be taken to ensure that simplification is not
at the cost of compliance and accountability is ensured.

1.3 On the subject of trade facilitation it is worthwhile to take a look at the Green
Channel system currently in place. As seen, this is a selective approach to trade facilitation
restricted to specific importers (Government, PSUs, EOU/EPZ units, approved research
institutes, top 20 importers, and importers of specified goods like pulses, sulphur etc.) at
specific ports, Air cargo complexes (at Kandla, Vishakhapatnam, Cochin, Mumbai, Nhava-
Sheva, Kolkata, Chennai, Bangalore, Delhi, Sahar) and ICD at Tughlakabad. Further, the
system is product specific and does not apply to about 20 items including variety of
engineering products, electronic items, plastics, textiles fibres, yarns, fabrics,
miscellaneous item like dry fruits, marble, ash/dross of zinc etc. Goods requiring an import
licence or execution of a Bond/Bank guarantee are also kept out. To obtain the facility the
eligible importer gets registered with the concerned Customs House. Basically, the normal
appraisement procedure is followed except that there is no physical examination of goods
unless there are specific doubts about correctness of declaration. The scheme envisages
post clearance audit within 48 hours of receipt of Bill of Entry, for which traders are not to
dispose of the goods within 3 days including transit time.



1.4  Simply put the Green Channel scheme did not take off in view of its restrictive
approach to trade facilitation and complexities which rule out majority of importers.
Evidently, the focus on selectivity was mis-directed.  Therefore, the present Green
Channel has failed to effectively address the twin issues of trade facilitation and ensuring
compliance. As a result our clearance time at ports/airports is still far from the best
international practices. Delays increase not only the cost of compliance, the other adverse
effects are corruption, congestion in the ports etc. Complex assessment procedures,
insistence upon bonds and securities are some of the other problems associated with the
customs. Thus, there is an urgent need to re-examine the present procedures and identify
the critical areas, which may be improved so that we have in place a world class customs

administration.

1.5 The role of customs is both of a facilitator and a regulator. Whereas it must
facilitate the honest importer and exporter it has also to ensure the laws of the country are
applied strictly. Therefore, there has to be a very fine balancing. While the procedures
must provide for expeditious clearance of the goods so that international trade is not
delayed, it must also provide for the necessary in-built alert signals to detect cases of
infringements of the laws. At the same time it is no longer practical or desirable to develop
systems based upon physical checks on consignment to consignment basis. The sheer
volume of import and export would not permit this. Naturally there has to be selectivity in
checks. There are basically two ways to be selective. Firstly, identify the risk free
transactions either in terms of class of importer or exporter or in terms of the nature of
goods concerned or both and such identified transactions would either not be subjected to
checks or to low level checks on random basis. This class would have the benefit of
special procedures whereas all other transactions would be subjected to consignment
check and normal procedures would apply. The second method is not to create a special
class of trusted or risk free transactions but to treat all at par. This system provides
uniformity of procedures for all transactions based upon trust and works on the assumption
that risk is uniformly spread. Therefore, in this system modern and efficient procedures
are made available to all. At the same time the system provides for confirmation of
declarations through as system of risk assessment and post clearance audit. The risk
criteria are internalized in the automated system which would pick up transactions for
examination on random or advise on selection for purposes of post clearance audit. The



net result is that all importers and exporters are treated alike and it the luck of the draw
(system based) which will determine which particular transaction would get picked up for
examination or post clearance checks. Of course, customs has the undeniable right to
intervention on the basis of specific intelligence and information.

1.6 After careful examination of the international procedures, as enunciated in the
Kyoto and other Conventions and also the Green Channel system in place in the country it
is the view that selectivity does not work and is also not desirable. Selectivity leads to
creation of classes and formation of pressure groups. Furthermore, so long as general
procedures are not improved (in terms of filing of manifest, availability of goods etc.) no
special benefit is available to the selected class. Accordingly, taking into account all
factors it is the view that the bottom line in regard to customs procedures is that these must
be based upon trust, which presupposes absence of selectivity. If this is done there would
be no routine examination of goods and examination, when warranted, would be either on
basis of intelligence or on basis of Risk Assessment criteria. At the same time compliance
issues are addressed by adopting modern tools of risk profiling and risk management
based upon EDI for pre-clearance and post clearance checks. Such tools help in evolving
transparent customs clearance procedures applied uniformly thereby increasing the level
of facilitation and satisfaction while also obtaining an increased level of control. However,
such a system would deliver results provided there are efficient backward and forward
linkage with the other agencies concerned with the clearance of the goods. Customs can
not work in isolation and the entire (multi-agency) machinery has to work in a finely tuned
and cohesive manner for the ultimate benefit of the importer and exporter.

1.7 Modern best practice calls for a systems approach that relies on self-compliance
(through the maintenance of business records by tax payers), risk analysis and
management (development of profiles of risky transactions), and supported by periodic
post audits of records. This approach reduces delays for legitimate transactions while
allowing full scrutiny of high-risk transactions. In this background, systemic changes are
recommended. As earlier stated, it is appreciated that the C. B.E.C. is also working in the

same general direction.

2. Trust Based System (TBS) : Universal Green Channel



(i) Customs clearance procedures should be based upon trust and be
uniformly applied to all importers and exporters and all goods.

(ii) Expand EDI network to all ports/airports and to include all processes in
the automation programme by 1% January 2004 — For this C.B.E.C. may
make a station—wise chart and identify the requirement of each station in
terms of resources required. A dedicated team should be set up to oversee
the timely implementation of this work and where warranted customs should
not hesitate to outsource the work. In this direction, one major port and
one airport should be made fully EDI operational by 1% April 2003.

(iii) The verification of declaration through pre-clearances examination, where
necessary, should be based upon Risk Assessment techniques - As a
policy there should be no routine examination of the goods. Examination,
where necessary, would be done on the basis of an alert by the system
based on risk profiling and risk assessment techniques. Some illustrative
risk areas for imported goods could be very high import duty (demerit
goods), imports from a country other than the country of manufacture,
related party transactions and the like. Detailed profiles of all importers/
exporters are also an input. Importantly, it is the system which would
decide the selection of goods (for examination).

(iv)Post Clearance Audit — This would be increasingly used to confirm the
declarations made at the time of clearance of the goods through customs.
This mechanism would allow the clearance of a number of transactions
under systems appraisal. This audit could be combined with
multidisciplinary audit (say, including central excise audit) at the importers

premises.

(v) Introducing a system of self-assessment of Bill of Entry — Just as in central
excise the importer may be allowed to assess the Bill of Entry and pay the
duty thereon. The system would confirm the assessment and after

examination of the goods, if warranted, give a clearance. In the event



an additional duty liability is detected the same would be discharged

before clearance.

(vi) Filing of a period Bill of Entry - Instead of transaction based Bills of Entry

the importers importing same goods over a period of time could be
permitted to file a period Bill of Entry. However, duty would be paid
before clearance of the goods for those availing this facility. This
would reduce the transaction cost associated with individual
assessments.

(viiRelease on minimum documentation: For certain importers of good track

(viii)

record of compliance, a release order could be given on the basis of certain
specified minimum information (not documents) to be provided before the
import. This minimum information would be name of consignee, name of
consignor, country of origin, total assessable value, total quantity,
description and H.S.Code. The goods would be released with or without
examination as the case may be and on payment of duty. The assessment
could be done subsequently after receipt of all other documents within a
specified time period.

Enhanced Systems Appraisal: System Appraisal i.e. the process of
automated verification of import declaration based on systems/ directory
information to determine duty liability without human intervention would be
progressively extended. Compliance would be ensured through Risk
Management techniques.

(ix) Release of goods in offence cases - Even where an offence has been

detected, the Customs should release the goods before adjudication
provided the goods are not liable to absolute confiscation. In this case the
importer/ exporter would pay the duties and furnishes security to ensure
collection of any additional duty or payment of penalty.

(x) Amendments to Bill of Entry — Amendment of documents, if required, (other

than having revenue impact) should be settled at the service centre itself



rather than first being sent to the concerned senior officer for ‘No Objection’.
This would speed up processing and expedite the clearances.

(xi) On-line Filing of Documents — Filing of electronic declarations on internet etc.

(xii)

(xiii)

(xiv)

for release of import/export goods from any Customs location should be
encouraged.

Storage of import goods - Section 45 of the Customs Act, 1962 lays down
that all imported goods unloaded in a Customs area shall remain under the
charge of a Custodian approved by the Commissioner of Customs till such
time they are cleared for home consumption/ warehoused or transshipped.
It is the finding that one of the major reasons for delay clearance of the
goods is the multiplicity of handling between the carrier and the custodian.
This also results in demurrage and increase in transaction costs. In the
event the import cargo is directly transferred from the vessels/ aircrafts to
warehouses (owned by carriers) set up in the Port/ Airport the delays would
come down. Accordingly, it is recommended that the custodians
(IAAl/Port Trust Authorities etc.) should encourage establishment of
warehouses by shipping airlines/airlines/couriers/ freight forwarders
and consolidators within the port/airport for reducing dwell time.

Filing of Import Manifest - Internationally, the practice appears to be to
allow the filing of advance Import General Manifest before the arrival of the
vessel/aircraft. Also other forwarders file cargo declarations pertaining to
their own containers directly with the Customs. It is considered essential for
effecting quicker clearances that the Manifest is made available to customs
without delay, and in fact before the vessel arrives/flight lands. Accordingly,
the following recommendations are made :

A complete Import general manifest (IGM) with house level details
must be filed with the Customs before the arrival of the vessel/
aircraft.



(xv)

(xvi)

(xvii)

(xviii)

(xix)

The carrier/ steamer agents should file the IGM at Master level and the
consol/ forwarding/ break-bulk agents should file the House level
details.

The carrier/ steamer agents shall alone be responsible for correct and
proper filing of complete IGM (including House level details) with the
Customs.

Permanent Trade Facilitation Committee - Constitution of multi-agency
framework at ports/airports (port trust, shipping companies, custodian, etc.)
is a necessary requirement for a long term solution to the day to day
problems associated with the clearance of import and export goods.  This
is since customs clearance procedures are not the sole cause of delay in
the import and export of goods - inefficient port and airport logistics play an
equally important role. Since delay by any one agency is invariably viewed
as a delay in clearance through customs, the multi agency framework
should be placed under Commissioner of Customs. Accordingly, it is
recommended that a Permanent Trade Facilitation Committee should
be constituted at each Port/airport/ICD/CFS comprising senior
representatives of all agencies including Custom House Agents
(CHAs) under the chairmanship of the Commissioner of Customs. The
Committee should meet once a month to resolve all clearance related
issues. A High level Inter-Ministerial Committee may also be set up
under the Chairmanship of Chairman, CBEC to resolve inter-agency
issues to ensure a steady progress of clearance of import and export
goods with reference to international norms.

Customs should lay down a time limit in the law within which an
import or an export document shall be processed. This would bind the
department to certain performance standards and enhance confidence of
the importer/exporter.

Increased reliance on Pre-shipment Inspections — At times the
clearance of goods is held up on account of inspections from point of view



of health and safety considerations, such as in case of food stuff. In such
cases increased reliance on certification prior to shipment by internationally
recognized inspection firms, a common practice internationally would

considerably speed up the pace of clearance.

3. Other measures for improved customs administration

(i) Availability of customs officers - Reportedly exports suffer due to the non-
availability of custom clearance facility round the clock. This is particularly
so in respect of jewellery items, a major export item of the country.
Accordingly, just as the customs is open 24 hours round the year for
passenger clearance some arrangements should be made for custom
clearance of export jewellery on holidays. Likewise some arrangement
should be made to collect cess, where applicable, on holidays so that
exports are not held up. This arrangement could be made at the

International airports.

(i) The Intelligence, Investigation and Audit Sections of the Custom House
may be suitably strengthened — This is necessitated on account of the
recommendation to increase the use of risk assessment techniques in

customs clearance procedures.

(iii) Merchant overtime fees to be removed for all activities done in Customs
area — on principle once the goods enter the customs area any activity
therein should be done during the office hours. In any case even if any
activity is required to done after office hours it should be provided as a
facility to the trade and not be subjected to payment of overtime. This
would require suitable amendment to the Customs (Fees for Rendering
Services By Customs Officers) Regulations, 1998.

(iv) Export valuation rules to be framed — Customs Valuation Rules, 1988 apply
only to valuation of imported goods. For valuation of export goods, there
are no valuation rules. Consequently, each Custom House resorts to

valuation of export goods in its own way and this results in non-uniformity



and subjectivity, which in turn gives rise to disputes and litigation in many
occasions. In order to obviate this difficulty there is an need to have a set of
Valuation rules for determination of value of goods entered for export. A
clear cut set of rules on export valuation will bring down the number of
disputes on the area of export valuation of the goods. This would also

ensure transparency and certainty in export valuation matters.

(v) Customs to allow abandonment of warehoused goods - Presently, under

the Customs laws, imported goods which have been warehoused are not
allowed to be abandoned. This right should be available to the importers,
as is the case in respect of other imported goods.

(vi) Customs duty payment may be through cheques - As a safeguard we could

insist upon PAN identifier. It is seen that similar practice is followed in the

Income Tax side.

(vii)Confiscation provisions in respect of export goods - Section 113 of the

(viii)

Customs Act, 1962 deals with the confiscation of export goods on account
of mis-declaration, only if the goods are dutiable or prohibited or entered for
export under claim of Drawback. Thus, when the goods under export are
neither dutiable nor covered by Drawback and there is mis-declaration no
action can be taken under the said section. Examples are exports under
DEPB, DEEC, or other export promotion schemes or when the goods are
covered by a White Shipping Bills i.e. where no benefit is claimed.
Accordingly, it appears necessary that there should be no legal lacunae and
customs should be empowered to take action even in case of such exports.
For this suitable amendment would be necessary to the said section.

Acceptance of Export Obligation Discharge Certificate (EODC) - EODC
Certificates invariably are issued by DGFT without affixing “seal” which is,
however, insisted upon by Customs while accepting EODC, which causes
delays. It is recommended that ideally DGFT and customs should develop
an EDI link so that messages can be exchanged without loss of time. Even



otherwise customs should accept the EODC produced by the exporter. In
case of doubt the post-facto verification may be done from DGFT.

(ix) Customs officers may be empowered to enforce IPR — custom officers are
not empowered to enforce the law on Intellectual Property Rights which is
not in keeping with the international practice. No specific reasons could be
ascertained for this deviation. At present, the IPR violations are to be first
determined by the Registrar of Copyrights or Registrar of Trade and
Merchandise Marks, and thereafter a notification is required to be issued
under Section 11 of the Customs Act, 1962 whereupon the goods become
liable to action (under the Customs Act). However, under TRIPS the border
enforcement requires a mechanism such that a holder of IPR informs
customs of a violation and requests it to suspend clearance in respect of
counterfeit or pirated goods. Present law does not provide such an
authority to customs. Incidentally, the same goods may also be liable to
action under TRIPS as well as Customs provisions and it is desirable that a
common authority viz. customs adjudicate the matter. Accordingly, it is
recommended that the customs should be authorized to enforce IPR, by a
suitable amendment to the Trade and Merchandise Marks Act and the
Copyrights Act.

4. Custom House Agents (CHAS)

41 Customs House Agent’s Licensing Regulations, 1984 govern the functioning of the
Customs House Agents. Whereas the CHAs provide an important role in facilitating both
department and the importing and exporting community, at times complaints are also
received against them. Further, it is seen that though the Commissioner of Customs is
required to call for fresh applications each year this is not done regularly. Moreover there
is a complex procedure for obtaining a CHA license and new entry becomes difficult. It is
also found that a CHA registered for operation at one port can not easily do his work at
other places. Finally, the charges for customs clearance work by CHAs were fixed long
back in 1989 and since then, cost of all services, such as, documentation, warehousing
and transport, etc. have gone up manifold. In fact, cases of double billing by CHAs have
been noticed where they maintain one set of books in accordance with the prescribed rates



while in reality, they had charged their clients at higher rates. Thus, there is a need to
identify the areas of improvement so that the CHA community can perform in a
professional manner for the benefit of the trade and industry. In this direction the

following recommendations are made :

(i) CHAs should be licensed through an All India entrance examination to be
conducted by Directorate General of Inspection. C.B.E.C. once a year
at Delhi and at its Zonal Units for licensing of CHAs.

(ii) CHAs once licensed should be allowed to operate at any Custom
House/Port/Inland Container Depot anywhere in the country.

(iii)Once a CHA licence is issued it should be valid for all time unless the
CHA comes to adverse notice of Customs on account of misconduct,
delay, etc. for which penal provisions, including
suspension/revocation of Licence may be applicable.

(iv) Rates for CHA work should be determined by market forces, which will
induce a healthy competition amongst CHAs resulting in competitive

rates and better service and accountability towards the clients.

(v) There should be a review of the technical qualifications of the CHAs to
include knowledge of computer, Prevention of Corruption Act, etc.

*kkkkkk



CHAPTER 4

CENTRAL EXCISE PROCEDURAL SIMPLIFICATION

1. Introduction

1.1 Being the single largest contributor to the tax revenues of the Government, central
excise revenues and administration have a critical role in the Indian economy. Naturally,
any set back or slow down in central excise revenue mobilization adversely impacts
economic planning. Therefore, it is important to devise a suitable tax administration which
facilitates voluntary compliance by the tax payer and leads to the collection of revenue at

minimum cost.

1.2 In this regard a number of steps have been taken in the recent past to improve

central excise administration. Some of these are :

(i) With exception of cigarettes, self assessment of Central Excise duty by the
manufacturer without reference to or interaction with the department has
become the norm of Central Excise Administration.

(i) Central Excise rules earlier numbering over 234 have been considerably
simplified and replaced by new set of Central Excise Rules, wherein the
number of rules has been reduced to only 72.

(iii) Payment of duty has been simplified with the introduction of a fortnightly
payment system. As a measure of further relaxation the units in the small
scale sector are required to pay duty on monthly basis.

(iv) Documentation is reduced to the minimum and largely reliance is placed
upon the tax payers own records. Further, the filing of statutory return with
the department has been made less rigorous by increasing the periodicity.
Tax payers are required to file a simple monthly return and those in the
small scale sector have to furnish the return only on a quarterly basis.



(Vi)

(viii)

(ix)

A statutory body has been set up for giving Advance Rulings on matters of
classification and valuation of goods and applicability of notifications with
the objective of introducing uniformity and certainty in Central Excise
Administration.

Computerisation has been initiated on a large scale in the and the emphasis
is on effective monitoring, analysis of data base, and use of Information

Technology to carry out day to day functions.

New PAN based excise registration has been adopted with the objective of
moving towards on-line registration to facilitate the tax payer.

Manufacturer exporters have been facilitated by dispensing with the
requirement of bonds and security. Further a simplified procedure has been
introduced for self-credit of the duty on the goods exported. In respect of
merchant exporters also the requirement of security for exports is not
insisted upon.

Disputes with the tax payer have been sought to be reduced with the
introduction of new valuation; rules and extension of the scheme of

assessment based on Maximum Retail Price.

To ensure speedy disposal of cases pending adjudication and in appeal a
time period for deciding the cases has been prescribed in the law.

Selective Audit based upon risk assessment has been introduced.

For greater facilitation the administration has been brought closer to the tax
payer by an increase in the number of Central Excise Chief Commissioners
from 10 to 23, Commissioners from 61 to 92 and Commissioners of Central
Excise (Appeals) from 18 to 71.



1.3 However, it is clear that while the direction is correct, the steps taken so far have
not materially altered the general perception that the central excise administration is not
tax payer friendly and the systems and procedures are even now far too complex.
Therefore, much more need to be done. Importantly, to make a visible impact it is
necessary to make fundamental changes without further loss of time. Accordingly, based
upon the principles formulated by the Task Force the following recommendations are
aimed at comprehensively changing the essence of central excise administration with the

twin objective of tax payer facilitation and encouraging compliance for increased revenue.

2. Manufacture

2.1 Increasing scope of central excise levy

2.1.1 In terms of the Constitution provisions [Seventh Schedule, List 1, Entry 84] central
excise duty is levied on all articles produced or manufactured (except alcohol for human
consumption etc.). Interestingly, such a levy on act of ‘manufacture’ is unique in the
sphere of indirect tax administration world over. What we have instead is the rise of Value
Added Tax (VAT), with over 120 countries* adopting one or the other variant of this tax.
This evidences the fact that efficiency of VAT is unquestioned. Needless to state the
globalisation of the Indian economy demands that the question of acceptance of VAT as a
uniform National level tax is settled at the earliest in its favour.

2.1.2 In the Indian context, as seen, central excise duty is levied on the manufacture of
goods and ‘manufacture’ has been defined under Section 2(f) of the Central Excise Act,
1944. However, apart from this definition there are a number of deeming provisions under
various Chapter Notes of the Central Excise Tariff Act, 1985, which also define
‘manufacture’. Over the time Government has been tinkering with the said Chapter Notes
in order to expand the scope of the term ‘manufacture’, particularly to include activities
such as packing, labeling and re-labeling in its ambit. As a result more and more activities,
which basically are not ‘manufacture’ in the strict sense of the word but do add value to the
product are being covered under the ambit of the central excise levy.

2.1.3 It appears that the traditional approach in defining the taxable event i.e.
‘manufacture’ has largely lost relevance given the fast changing technology and new



emerging markets. In the final analysis what is material in the world of business is whether
an activity has added value or not. Accordingly, it is the value addition which must be
tapped for purposes of taxation. In this background, the present definition of manufacture
resting basically upon the act of ‘bringing into existence an article which has a different
name, character and use’ appears woefully inadequate. A modern tax system requires
focus upon value addition, and the central excise must also eventually move towards this
concept, which will also gradually pave way towards VAT. Thus, central excise levy can
no longer continue with the concept of tax based upon factum of production or
manufacture, as at present. Besides, there are a number of disputes today whether a

particular activity amounts to manufacture or not.

2.1.4 The implication is that the future of central excise lies in taxing any activity which
adds value to the product. Of course, the idea is not to encroach upon the territory of sales
tax. In this regard it is to be appreciated that even today the central excise levy is basically
on the value addition but the critical difference is that the tax is levied only if manufacture
takes place. What is now being proposed is that the tax would be levied whenever value
addition takes place on account of some processing of the manufactured goods. In other
words, the concept of production or manufacture would require a re-look and this may
have constitutional and legal implications. This has the following advantages :

(i) Concept of value addition is easy to understand and implement. It does
not suffer from interpretation problems associated with the definition of

‘manufacture’.
(i) It widens the tax base and would positively impact the tax to GDP ratio.
(iii) Value addition in contrast to ‘manufacture’ ensures against tax evasion

and avoidance through sub-contracting or segregation of the value
addition activities outside the manufacturing premises.

(iv) Basing central excise levy on value addition is a step closer to the
National VAT.

(V) Uncertainty in the minds of tax payers will be removed.



2.1.5 Accordingly, it is recommended that through immediate suitable legislative
changes, the levy of central excise should be progressively based upon value
addition. Since concept of value addition would apply only to the processing stage
(of manufactured goods) it would be ensured that the area of Sales Tax is not
entered into and possibility of double taxation is avoided.

2.2 Powers to notify act of ‘Manufacture’

2.2.1 Charge of central excise levy is attracted when goods are produced or
manufactured. Thus, the issue when manufacture is said to have taken place has oft been
the subject matter of legal debates and judicial decisions. Simply put excisability of
particular goods would depend upon the fact of their manufacture and marketability. The
matter stands largely settled now and except for stray cases there is certainty in the minds
of both tax administrators and the tax payer. In this background concern has been voiced
in many quarters about the recent legislative amendments [section 2 (f) of the Central
Excise Act, 1944] empowering the executive to rule upon what is manufacture and that the
ruling would have retrospective effect over the past one year. In other words once the
executive clarifies in a particular case that manufacture has taken place, by virtue of this
provision it would be in a position to demand the duty from the tax payer on all production
and clearances made over the past one year, which would be a heavy burden. The trade
and industry is concerned that such power may be misused.

2.2.2 On a careful perusal of the said provision it is noted that this provision has been
introduced only recently and has not been invoked so far. It appears that with the issue of
what is manufacture having been judicially settled over the time there may in fact be no
occasion to invoke this power. Moreover, there is a positive aspect, which is that should
the power be exercised it would ensure uniformity of practice all over the country.
Otherwise it is often the case that an issue is raised and decided against one tax payer
whereas his competitors in other Commissionerates escape the proceedings. It is
expected that these considerations would have weighed with the legislature while
empowering the executive. At the same time due importance must be given to certainty in
tax matters which boosts the confidence of the tax payer and is necessary for a higher
degree of compliance.



2.2.3 It is recommended that the said provision should not be used routinely.
Moreover, a suitable amendment is necessary so that it is applied prospectively. It
may however be noted that this provision will be redundant once it is decided to
charge duty on value addition , independent of which a particular process amounts
to manufacture or not.

2.3 Expanding definition of ‘Manufacture’

2.3.1 Assessment based on the Maximum Retail Price (MRP) of goods covered under
the Standards of Weights and Measures Act, 1976 and provided for under Section 4A of
the Central Excise Act, 1944, has been found to be very effective. It has reduced disputes
and brought about certainty in assessment. However, the Standards of Weights and
Measures Act provides for certain relaxation of the condition of affixation of MRP on goods
such as when the goods are sold in bulk quantities for actual industrial use. It is the
apprehension that such relation may be used to avoid central excise duty. For instance, a
manufacturer may clear the goods from the factory in bulk and get it re-packed outside into
retail packages.

2.3.2 In order to prevent any misuse of the MRP provisions, it is recommended that the
wherever MRP based levy is applied, the act of repacking into retail containers or
affixation of MRP on any goods covered under Section 4A may be deemed to be
amounting to manufacture.

3. ASSESSMENT

3.1 Confirmation of assessment

3.1.1 Correct assessment of duty is critical to the central excise administration. This
entails correct determination of classification, rate of duty and valuation of the excisable
goods. Presently we have a system of self-assessment whereby the tax payer determines
his duty liability and pays the same suo moto. He later files a return with the Department
indicating the production and clearances and duty paid.



3.1.2 It is the perception that the introduction of self-assessment in Central Excise has
reduced responsibility of the Central Excise officers in ensuring the correctness of
assessment including correct availment of Cenvat credit. By and large the officers feel that
since the tax payer is responsible for self-assessment of the return their own responsibility
is reduced to mere confirmation of mathematical accuracy. This is not correct. The
C.B.E.C. had clearly laid down the responsibilities of the assessing officers right up to the
level of Addl. Commissioner in ensuring correctness of assessment and availment of
Cenvat credit by the tax payer. The instructions also empower the officers to call for any
document to confirm the assessment of the tax payer. However, it is a finding that this is
not being done properly, furthermore there is an absence of a monitoring mechanism and
as a result proper checks are not carried out. Infact, the assessing officers take the stand
that with the introduction of self assessment and the non-submission of invoices with
monthly returns the responsibility of finding out short levy is on the Audit or Anti-Evasion.

3.1.3 It is the view that assessment should be the primary function of the Central Excise
officers. Self assessment on the part of the tax payer is only a facility and cannot and must
not be treated as a dilution of the statutory responsibility of the central excise officers in
ensuring correctness of duty payment. No doubt Audit and Anti-Evasion have their roles to
play but assessment or confirmation of assessment should remain the primary
responsibility of the Central Excise officers.

3.1.4 It is recommended that the officers should be make responsible for
assessments of ER 1 returns, and for this purpose clear cut instructions should be
issued. Some monetary limit may be fixed for confirmation of assessment by each
level of Central Excise officer upto Additional Commissioner.

3.2 Valuation

3.2.1 Valuation of the excisable goods is an important exercise as the duty charged is
mostly on ad-valorem basis. Over time, there have been commendable efforts to simplify
the valuation norms for levy of central excise duty. The amendments to Section 4 have
indeed brought about much needed clarity and certainty to the principles of valuation.
Moreover the increasing use of MRP based assessment has increased certainty and is a



welcome step. But, the change-over to new rules and the introduction of new norms and
the increasing usage of MRP-based levy, may well lead to a new era of disputes, and,
therefore, it will be in the interest of both, the Department and the industry, to address
these issues proactively. It is appreciated that this is indeed what is being done, such as
the recent clarification on matter of treatment of Sales Tax.

3.2.2 At present there are more than one method of valuation applied to the excisable
goods, Transaction value, Tariff value and Value based upon Maximum Retail Sale Price
(MRP). Transaction value is the most commonly adopted method. By and large no fresh
issues have been thrown up in this area as a result of switching over to this method of
valuation in July, 2001, from the earlier practiced method of ‘normal price’. The transaction
value method is tried and adopted the world over and there can be no two views on its
acceptance in principle. However, it is noted that there are certain areas which require a
clarification lest we enter into fresh disputes on valuation. Primarily these relate to cost of
transport, margin of profit and determination of abatement under MRP based assessment
etc.

3.3 Cost of Production

3.3.1 The answer to the question “what would constitute cost of production”, which is
necessary to determine in order to value goods under rule 8 of the Central Excise
Valuation Rules, 2000 is not very clear. In many cases, excise audit parties are directing
the assessee to add advertising, marketing, Head Office costs, etc. It is the view of the
trade that only the raw material costs, packaging material cost, energy and services cost
and factory overheads should form part of the cost of production. Head Office costs are in
the nature of Corporate costs which have no direct bearing on the intermediate goods
cleared for captive consumption. Further, advertising, sales and distribution costs are also
not relevant in this case as such intermediate products are neither advertised nor sold in
the trade. The sales and distribution expenses relate to finished goods marketed and sold
and, therefore, hold no relevance to the intermediate goods.

3.3.2 Since different views are being taken by the field formation as to what constitutes
cost of production, it would only be appropriate that the C.B.E.C. issues clear guidelines on
the aspect of valuation of intermediate goods used captively to avoid disputes in the



matter. It is understood that such guidelines (AS4) are being worked out by the Institute of
Chartered Accountants.

3.3.3 Itis recommended that the guidelines on determination of cost of production
should be issued at the earliest and till such time all disputes be kept pending.

3.4 Margin of Profit

3.4.1 Under the Central Excise Valuation Rules, 2000, when the goods have been
consumed captively by the assessee in the production or manufacturing of other articles or
these are sold to the related person for his captive consumption, the duty is to be charged
on 115% of cost of production as assessable value. It is the view of the trade that 115% is
an abnormal margin as such profits are an exception. However, in the overall interest of
ensuring certainty in taxation it was conceded that rather than individual determination of
the profit margin, its standardization in the law is a better step. At the same time it was felt
that since this is largely going to be a revenue neutral exercise as the recipient unit can
claim CENVAT credit, it would be better to review the margin and reduce it. This step
would positively impact the cash flow and benefit the industry. There is force in this

argument.

3.4.2 It is recommended that the 115% should be brought down to 105%.
Moreover, there should be a moratorium on this figure, so that there is certainty in
taxation.

3.5 MRP based value

3.5.1 It is observed that notwithstanding certain questions on the rationale for levy of
excise duty on the basis of a price over which the manufacturer has no control the switch
over to MRP based value and the increasing use of this method has been welcomed by
the trade and industry. Interestingly, it marks a change in the mindset of the tax
administrators who were traditionally not looking beyond the factory gate for determining
the value of the excisable goods. MRP based levy has an intrinsic advantage in ensuring
certainty of determination and reduces disputes. Therefore, this is a step in the right
direction.



3.5.2 Accordingly, it is recommended that system of MRP based valuation must be
expanded. However, in order to improve the usage of this mechanism of
assessment, certain issues relating to the method of determining the abatement and
secondly its nexus with the SWMA require resolution.

3.6 Abatement

3.6.1 The Government, by issue of a notification, announces the percentage of
abatement to be allowed from MRP in order to arrive at the assessable value for charging
excise duty. Two inter-related issues are raised in this regard. Firstly, the determination of
abatement is not a transparent exercise. Secondly, the extent of abatement does not take
into account certain standard deductions and the changes in rates of various levies.

3.6.2 Taking up the matter of extent of abatement first, it is reported that the present
quantum of abatement just takes care of the levies of excise duty, sales tax, octroi, etc.
The other permissible deductions under erstwhile Section 4 viz. the delivery charges,
secondary packing, etc. have not been considered. Further, the quantum of abatement
which had been fixed at the time of bringing the commodities under Section 4A has not
taken into account the subsequent developments such as the adoption of uniform sales tax
rates by the State Governments, which has resulted in extra burden ranging from 15 to 20
per cent. As seen, the extent of abatement is largely a matter of fact. It should get
resolved once the system of fixing abatement is improved, which is now taken up.

3.6.3 Secondly, there is a view that fixing of abatement is not a transparent exercise. No
doubt the abatement is done on basis of industry averaging but the manner of its
determination leaves doubts in the minds of the affected industry regarding its correctness.
It is the view that Government policies particularly in matters of taxation must not only be
fair but should be transparently fair to all. Hence, wider consultation is required and the
industry should be fully associated in the exercise.

3.6.4 It is recommended that :



(ii)

A ‘Permanent Committee on MRP Abatement’ should be formed under
Member (Budget), C.B.E.C. which should include representatives of all
Chambers of Trade and Industry Associations, to meet on annual basis
(or more often, if required) to recommend the extent of abatement for
the items brought under MRP. The Committee may co-opt experts or
industry specific Associations also on need basis. This step would restore
the confidence of the industry and the participative determination of

abatement would remove the allegation of arbitrariness.

The Permanent Committee on MRP Abatement should be formed
immediately so that its recommendations can be taken note of for the
Budget 2003-04.



3.7 Application of Standards of Weights and Measures Act, 1976

3.7.1 Section 4 A of the Central Excise Act, 1944 provides for valuation of excisable
goods with reference to their retail sale price. Accordingly, as provided herein, the Central
Government by notification specifies the goods in relation to which it is required under the
Standards of Weights and Measures Act, 1976 or its rules to declare on the packet the
retail sale price. On issue of such notification the said goods are subjected to valuation
with reference to their retail sale price.

3.7.2 In this regard, it is reported that the reference to the Standards of Weights and
Measures Act, 1976, has lead to complications and disputes. At times, even though a
particular item is specified by notification the tax payer points to the Standards of Weights
and Measures Act, 1976, as providing an exemption from the declaration of retail sale
price. In fact, there are quite a few exemptions under this Act, and the Central Excise
officers are not familiar which creates doubts and raises disputes. It is the view that the
cross reference to this legislation has not resulted in any advantage and, on the contrary
has complicated matters. This is not to state that the provisions of the said legislation
should not be applied. It is, in fact, necessary that an item should be covered by the
provisions of this legislation, which requires the affixing of retail sale price before it is
notified under Section 4A of the Central Excise Act. However, there is a better
methodology than making a cross reference to this legislation in the Central Excise Act.

3.7.3 Itis recommended that Section 4A of the Central Excise Act may be amended
to delete reference to the Standards of Weights and Measures Act, 1976. At the
same time, the Central Government should internally refer to this Act, while
specifying the items for valuation based on retail sale price. Further, the
Notification may itself indicate the conditions under which it shall not apply to a
particular item even though specified.

4., Cenvat

4.1 Removing distinction between inputs an capital goods



4.1.1 At present, the Cenvat credit is admissible in respect of inputs which are brought
into a factory “for use in or in relation to the manufacture of the final products”. In contrast
the Cenvat credit is admissible in respect of capital goods when these are “used in the
factory of the manufacturer”. This distinction is a cause of many disputes and litigation.

4.1.2 No doubt the levy of central excise duty is on manufacture. However, there is no
reason why the Cenvat credit must also be linked to the act of manufacture. The term
manufacture is strictly interpreted and many legitimate business activities such as the use
of a computer for calculation of duty may not get covered even though the said goods are
indeed required to support the manufacturing activity. Actually, Cenvat credit can be
viewed as an exemption and to remove all controversies, we need to allow the input credit
on the basis of “use in the factory” rather than on the basis of “use in manufacture of final
products”. Incidentally, the grant of Cenvat credit on capital goods by using the yardstick
of factory of the manufacturer has not led to any disputes and is time tested.

4.1.3 At the same time its is possible that there may be a possibility of tax payers taking
credit on items such as building materials, airconditioners used in guest houses etc, within
the factory premises etc. Accordingly, this needs to be taken care of.

4.1.4 It is recommended that the Cenvat Credit Rules, 2002 should be amended to
abolish the distinction between capital goods and inputs and allow credit on all
inputs brought into the factory except for those figuring in a small negative list,
such as office furniture, motor vehicles, MS, HSD, etc.

4.2 Cenvat credit on capital goods

4.2.1 At present, when capital goods are procured the recipient manufacturer is entitled
to take 50% of the duty paid thereon as Cenvat credit in the year of their procurement.
The balance 50% is availed the next year provided the goods remain in the premises.
There is, however, a relaxation in respect of identified components of capital goods on
which the entire credit can be taken in the first year itself.

4.2.2 A careful examination of the said provision reveals that this could only have been a
measure to stagger the Cenvat credit so that the heavy inflow does not disturb the duty



payable by the unit. For instance, in case of a new investment or a new factory the Cenvat
credit on the capital goods may be so large that the duty payable by the unit in cash i.e.
PLA would be negligible or even nil as the entire duty can be paid through the debit of the
accumulated Cenvat credit. Thus, the measure is basically an artificial method to have
positive revenue. It is a moot point that even payment of duty through Cenvat credit is
nothing but a payment of revenue, though for reasons unknown it is not considered so by
the authorities. It is the view that such artificial measures go against the basic philosophy
of Cenvat credit scheme. Any person should be entitled to full Cenvat credit of the duty
paid so long as the items in question qualify for the credit.

4.2.3 It is recommended that the Cenvat Credit Rules, 2002 should be amended to
allow full credit of the duty paid on the capital goods immediately on receipt, as in
the case of inputs.

4.3 Cenvat credit to be allowed despite technical or procedural violations

4.3.1 Reportedly a large number of Cenvat disputes arise on account of technical or
procedural violations or infringements. In such cases it is not in dispute that the said inputs
are duty paid, have been received by the claimant for use in the manufacture of the final
products, and the final products are dutiable. In the event it appears that while fulfillment
of procedural conditions is important the substantive claim of the tax payer should not be
denied. Where merited, penalty proceeding may be in order to ensure compliance of the
procedures. Accordingly, it is necessary that a clear statement should be made that the
procedural violations are not punished in terms of denial of substantive benefits so long

there is no revenue loss.

4.3.2 It is recommended that a suitable provision should allow Deputy/Assistant
Commissioner to condone technical lapses/ infirmities while allowing Cenvat credit.

4.4 Credit of Duty on Goods Returned to the Factory
4.4.1 Rule 16 (1) of Central Excise Rules provides for taking CENVAT credit on returned

goods. Sub-Rule (2) provides for payment of an amount equal to the CENVAT credit taken
under Sub-Rule (1), if the process carried out on the returned goods does not amount to



manufacture. In this context, it is reported that there is no provision or clarification for the
recipient of the said goods to take credit of the said amount on receipt of the goods.

4.4.2 Itis recommended that an Explanation may be inserted in rule 16 to the effect
that the amount paid on removal of returned goods can be taken as Cenvat credit in
the hands of the recipients.

4.5 Levy of duty on scrap arising out of dismantled/ broken capital goods.

4.5.1 The Cenvat Credit Rules, 2002 provide that when inputs or capital goods are
cleared as such then the manufacturer shall pay an amount equal to the duty of excise
which is leviable on the said goods. However, in case capital goods are broken up or
dismantled and then removed no duty is being charged. This is in view of the CEGAT
orders that no manufacturing activity has taken place on account of dismantling of capital
goods. Further, it can also not be said that the capital goods are being removed as such.
It is the view that the absence of a provision to charge duty is liable to be misused.

4.5.2 Itis recommended that a specific provision may be introduced to charge duty
on the dismantled capital goods when removed from the factory.

4.6 Review of grant of Cenvat credit on deemed basis

4.6.1 Rule 11 of the Cenvat Credit Rules, 2002, provide that the Central Government
may issue a notification declaring the inputs on which Excise duty or Additional Customs
duty shall be deemed to have been paid at the specified rate or equivalent to such amount
as may be specified and Cenvat credit of the same would be allowed. Accordingly, a
number of notifications have been issued under the authority of this rule indicating the
deemed amount of duty which can be availed as Cenvat credit. These notifications are
basically for inputs such as yarn used in the manufacture of fabrics and for fabrics used in
the manufacture of specified articles of apparel and clothing accessories.

4.6.2 It is the view that as a policy Cenvat credit should be available on actual basis. No
doubt, deemed credit appears attractive as it reduces the documentation since evidence of
payment of duty need not be insisted upon. However, this is against transparency.



4.6.3 It is recommended that as a policy, Cenvat credit should not be allowed on
deemed credit basis.

4.7 Recovery of Cenvat credit erroneously refunded

4.7.1 Rule 12 of the Cenvat Credit Rules, 2002, deals with recovery of Cenvat credit
wrongly taken. As mentioned therein, the credit wrongly taken or utilized along with
interest shall be recovered from the manufacturer by applying the provisions of Section
11A & 11AB of the Central Excise Act, 1944. These Sections provide for issue of demand
notice for Central Excise duty not levied or paid or short levied or short paid or erroneously
refunded.

4.7.2 In this regard, it is seen that in terms of rule 5 of the said Cenvat Credit Rules the
refund of Cenvat credit can be given to the manufacturer in certain situations. However, in
the event a refund is erroneously given there appears to be no provision to recover the
same. No doubt, Section 11A would apply to a case of erroneous refund of Central Excise
duty but by virtue of rule 12 of the Cenvat Credit Rules it would not apply in case of Cenvat
credit erroneously refunded.

4.7.3 It is recommended that rule 12 of the Cenvat Credit Rules, 2002 should be
amended to provide for recovery of Cenvat credit erroneously refunded.

4.8  Storage of inputs outside factory after taking Cenvat credit

4.8.1 There is no provision in the Cenvat Credit Rules allowing the recipient of the
Cenvat inputs who has availed the credit to store the said goods outside the factory in case
there is a shortage of space or for any other reason. Presently, the goods cannot be
removed from the factory of manufacture unless the removal is for purpose of job work or
these are being cleared permanently. It is the view that the absence of a suitable provision
is causing genuine difficulties for the manufacturers who like to get the inputs at the best
price by buying in bulk but use the inputs in smaller quantities. There are occasions when
a particular input is procured for a specific purpose say, an export order which gets
cancelled or postponed necessitating the need to hold the input stocks for a later date.



Thus, the facility of storage of the inputs outside the factory would facilitate the trade and
industry. It is also not a risk to revenue since a suitable procedure can be drawn up to
identify the place of storage and account for the inputs.

4.8.2 Itis recommended that Cenvat inputs maybe allowed to be stored outside the
factory in an identified place of storage subject to procedural safeguards for due
accountal of the inputs.

5. Exports

5.1 Self Sealing

5.1.1 Self sealing of container and export goods is allowed under Central Excise
provisions subject to prescribed conditions and responsibilities imposed on the exporter
which safeguards revenue. Normally these permissions require periodic renewal. At times
the field formations are known to refuse this permission. In such situation the exporter has
the option of getting the goods sealed by the central excise officers.

5.1.2 In so far as the sealing of export goods by the central excise officers is concerned,
it is the view that this invariably causes delays as the officers may not always be present.
Further, there is a rise in transaction cost on account of the fact that overtime has to be
paid to the department for this work. In any case self-sealing or sealing by central excise
officers does not provide a significant relief since the customs at the port of export has the
right to re-examine the goods. No doubt the risk attached to goods may be lower when the
goods are sealed by the central excise officers. Taking into account all factors related to
the sealing of export goods, the pros and cons it is the view that the exports should not be
subjected to avoidable transaction costs incurred on account of sealing by the central
excise officers. In any case there is a revenue safeguard since the Risk Assessment
module at the port of export would take into account the fact that the goods are self-sealed.

5.1.3 It is recommended that sealing of export consignments by Central Excise
officers should be replaced by self-sealing by the exporter. This should be granted as
a matter of right and not on case to case basis.



5.2 REBATE OF DUTY.

5.2.1 As per rule 18 of the Central Excise Rules, 2002, rebate is granted on the amount
of duty paid on such excisable goods or materials which are used in the manufacture of
goods exported out of India. In accordance with the relevant notifications Nos. 40 and
41/2001-CE (N.T.), both dated 26™ June, 2001 the rebate is granted by the Deputy
Commissioner having jurisdiction over the factory of the manufacture or the Warehouse or
the Maritime Commissioner of Central Excise.

5.2.2 In so far as the grant of rebate by the Maritime Commissioner is concerned, at
present the exporters after obtaining the proof of export from the Customs officer at the
port of shipment have to tender this document to the office of the Maritime Commissioner.
Invariably this causes delays. On the other hand if the functions of the Maritime
Commissioner are transferred to the Customs Houses located at the said ports the delays
would get reduced. Further, such a system would have the following advantages:-

(i) Reduction in the transaction costs of the manufacturer-exporters.

(i)  The proof of Export being signed by the Customs officer at the port of
shipment would also ensure the genuineness of export within the same

office.

(i) Reduce the number of agencies and the paper work both for the
department and the exporting community.

5.2.3 Accordingly, it is recommended that the work of grant of rebate should be
centralized at the Custom House itself. In the alternative, an EDI link can be
provided between the Customs House and the Maritime Commissioner.

5.2.4 This measure is in addition to the grant of rebate by the Deputy/Assistant
Commissioner of Central Excise having jurisdiction over the factory of the manufacturer or
warehouse, as at present.



5.3 All refunds/rebates to be directly credited to Bank account.

5.3.1 At present, refund/rebate is sanctioned by the competent authority and the
payment is made by issue of cheque. The practice is that the cheque is physically
delivered to the tax payer, and reportedly this is an avoidable contact point. On the
other hand the exporting community is happy with the system of disbursal of the
drawback by credit directly to their bank account. Similarly, it is reported that on
the Income Tax side the procedure of disbursal of refunds by transfer of cheques
direct to the bank account of the assessee is trouble free.

5.3.2 It is recommended that in order to reduce contact points and speed up the
disbursal of the rebate/refund, the same should be directly credited to the tax
payers’ own bank account.

6. Manner of payment of Duty

6.1 Periodicity of Payment of Duty

6.1.1 At present, in terms of rule 8 of the Central Excise Rules, 2002 SSI units pay duty
on a monthly basis while non-SSI units pay the same on a fortnightly basis. A condition
has also been imposed that Cenvat credit of inputs, raw materials etc. available as on the
fifteenth day of the month alone should be utilized while discharging the duty liability for the
fortnight. This increases the documentation on the part of the tax payer. It also increases
the checks to be performed by the Department while doing the scrutiny of the prescribed
return. Accordingly, it is the view that a uniform periodicity of payment of duty would be
administratively convenient to administer and increase trasnparency. It would also reduce
the number of duty payment challans and facilitate revenue reconciliation. It would also be
in line with the practice of monthly filing of returns by assesses. However, no change is
suggested for the SSI sector.

6.1.2 It is recommended that fortnightly payment of duty may be replaced by
monthly payment.

6.2 Date of Payment of duty



6.2.1 Explanation to Rule 8 of the Central Excise Rules 2002 dealing with manner of
payment of duty clarifies that duty liability shall be deemed to be discharged only if the
amount payable is credited to the account of the Central Government by the specified
date. Also C.B.E.C. has clarified that the date of affixation of ‘receipt stamp’ on duty
payment document (TR-6), against duly cleared cheque shall be treated as the date on
which the amount is credited to the Central Government account. However, it is a fact that
it is difficult to ascertain exactly when the amount paid is credited to the Government
account. Moreover there is invariably few days delay in realisation of the amount when
payment is by cheque. Such instances are treated as default in payment of duty and penal
action is initiated against the assessee even though he has deposited the cheque by the
due date. However it would be unfair if after having deposited the duty amount by the due
date and the cheque being dishonoured, the tax payer is penalized on account of the
delays in banking channel. In fact, on the Service Tax side and also in Income Tax
Department the date of payment of duty is the date of deposit of cheque. This is
considered a better method.

6.2.2 It is recommended that the date of payment of central excise duty may be
prescribed as the date of presentation of the cheque to the Bank subject to its

realization.

6.3 Default in payment of duty

6.3.1 Rule 8 (4) of the Central Excise Rules, 2002, provides that in case an assessee
defaults in payment of installment of duty, as specified, then he shall forfeit the facility to
pay the dues in installments for a period of two months starting from the date of
communication of an order passed by the Deputy/ Assistant Commissioner or till such date
on which all dues are paid, whichever is later. Further, during the period the facility is
withdrawn , the assessee has to pay duty on consignment basis by debit to account
current (PLA).

6.3.2 Three issues arise out of the above provision. Firstly, whether it is correct to deny
the facility of payment of duty in installments. It is the view that this is too harsh and it
should suffice that an assessee who has defaulted in timely payment of duty pays the due



interest and penalty on account of the non-payment of duty on time. It is the finding that
very often the present provision of withdrawing the facility altogether affects the affected
industry and its various survival is in doubt. Accordingly, in the event an assessee has
defaulted in payment of duty by the due date the law should provide for automatic
calculation of interest and penalty, which can be fixed in terms of the quantum of delay.
The facility should not be withdrawn.

6.3.3 The second issue is regarding the passing of an order by the Deputy/ Assistant
Commissioner withdrawing the facility of payment of duty in installments. In the event it is
considered that the facility must be withdrawn, though it is recommended that it should not
be so, there should be an automatic system of withdrawal of facility. The passing of an
order implies following due process including issue of notice, grant of personal hearing,
etc. This defeats the objective. It should be legally justified to withdraw the facility when
the default is noticed by issue of a simple communication.

6.3.4 The last issue relates to the present provision of payment of duty on consignment
basis by debit in account current. In other words, during the period the facility of payment
of duty in installments has been withdrawn the assessee cannot pay duty by using the
accumulated Cenvat credit. It is the view that this is too harsh a measure. Government
should be concerned with payment of duty and not whether it is being paid through debit
and account current or through a Cenvat credit. Accordingly, it is a view that this condition
should be withdrawn.

6.3.5 It is recommended that :

(i) The provision of withdrawing the facility of payment of duty in
installments in case of default should be withdrawn.

(i) There should be automatic charge of interest and penalty in the
event duty is not paid on time.

(iii) In the event it is decided to retain the provision of withdrawing the
facility the assessee should be allowed to pay duty during this period
through Cenvat credit.



6.3.6 At the same time it should not happen that an assessee continues to default stating
that he would pay the interest and penalty in due course. Accordingly, in such case the
recovery proceedings under the law should be initiated.

7. Budget Day restrictions

71 Rule 32 of the Central Excise Rules, 2002, indicates the restrictions on removal of
goods on Budget Day. Essentially it provides that between the time the Budget/ Finance
Bill is presented and 2400 hrs midnight on the said day no excisable goods can be
removed from a factory or warehouse unless specific permission is obtained from the
Commissioner of Central Excise. Moreover, an application for removal of goods has to be
presented before 1700 hrs on the working day immediately before the Budget Day.

7.2 Budget Day restrictions had been present in Central Excise law from the very
beginning. Earlier, the restrictions were more rigid. Even at present, the net result is that
on the Budget Day, clearances of excisable goods all over the country come to a stand
still. Reportedly, factories shutdown and there are no economic activities. The Central
Excise officers also resort to physical verification of stocks and clearances from the factory,
if permitted, take place under physical supervision. Expectedly, transactions costs go up
and it is a fertile ground for corrupt practices. Evidently, the restrictions were earlier
imposed to ensure against speculation and evasion of duty as during these times the
central excise duty was usually revised upwards. Moreover during these times the central
excise duty was discharged consignment wise. This is not the case now. In any case, it
appears incongruous that the Budget, an instrument to boost economic activity starts with
the complete stoppage of all such activity. As regard the likely misuse, no doubt, there may
be small clearances of goods at lower duty (if the duty rates go up) but this should be
ignored in the interest of encouraging free trade and commerce. Also, under the self-
assessment system a procedure is in place to ensure proper accountal and discharge of
duty.

7.3 It is recommended that the Budget Day restrictions are out of tune in present
day world and should be removed



8. Removal of goods for job-work

8.1 CENTRAL EXCISE RULES, 2002 DO NOT CONTAIN ANY PROVISIONS FOR
REMOVAL OF GOODS WITHOUT PAYMENT OF DUTY FROM ONE FACTORY TO
ANOTHER FOR THE PURPOSE OF PROCESSING WHEN THE MANUFACTURER IS
NOT WORKING UNDER CENVAT SCHEME. FOR INSTANCE, EARLIER RULE 96E OF
THE CENTRAL EXCISE RULES, 1944 PROVIDED A SPECIAL PROCEDURE FOR
REMOVAL OF COTTON YARN FOR PROCESSING LIKE WINDING, DOUBLING,
REELING ETC. OR FOR CONVERSION INTO HANK YARN IN PLAIN REEL HANK.
THUS, THE MANUFACTURERS NOT WORKING UNDER CENVAT SCHEME WOULD
HAVE TO PAY DUTY ON THE GOODS AT THE TIME OF REMOVAL TO OTHER
FACTORIES FOR THE PURPOSE OF FURTHER PROCESSING. THIS REQUIRES
REDRESSAL.

8.2 It is recommended that there should be a provision for allowing the
movement of dutiable goods without payment of duty to job worker even in

situations when the principal manufacturer is not working under Cenvat Scheme.

9. Collection of information from tax payer

9.1 While studying the various contact points between department and tax payer, it
was revealed that in order to collect information on central excise duty collections all large
assesses are being contacted over telephone and through visits to ascertain the duty paid
by them during the fortnight. Reportedly, this information is being collected on behalf of
C.B.E.C. It is not clear how this information is made use of. In any case, a separate
recommendation has already been made for shifting to monthly payment of duty. In the
circumstance, it appears that the information on fortnightly payment of duty need not be
collected as it increases contact points and causes harassment.

9.2 It is recommended that fortnightly statement of revenue paid, which is
presently being collected from tax payers, may be discontinued. Further, as a policy,
no information should normally be asked for (from departmental officers or
industry) unless it is being obtained in the prescribed returns.



10. Dispute resolution

10.1  Section 11A of the Central Excise Act, 1944 provides for voluntary payment of duty,
with interest, by assessees before issue of a Show Cause Notice. However, cases
involving suppression, mis-declaration etc., with intent to evade duty are excluded. It
appears that since the intention of the Government is to realize the duty at the earliest the
assessee should be given the option of voluntarily depositing duty even in the case of
fraud etc. However, to ensure that no undue advantage is taken of this facility, such cases
should be subject to payment of interest and 25% penalty. In any case even at present
after a long drawn out adjudication proceeding the assessee has the option of paying 25%
penalty if he pays the confirmed duty within one month of the order determining the duty.

10.2 A related issue is that as a policy when department detects short levy or payment
of duty it should have an open discussion with the assessee before proceeding with the
issue of Show Cause Notice, if warranted. This will allow the assessee to exercise the
option of voluntary payment of duty thereby saving on time and resource in adjudication
proceedings.

10.3 It is recommended that :

(i) Scope of Section 11A(2)(B), i.e. non-issue of SCN to be expanded to
include cases of non-payment detected by Audit/ Department.

(i) Section 11A should be amended to provide for the issue of a Show
Cause Notice which automatically collapses if the tax payer voluntarily
pays the duty and interest and 25% penalty within a period of 30 days
of the issue of the notice. This would apply to cases involving fraud,
etc. In such cases the Notice should also mention in its preamble that
there would also be no prosecution proceedings. The provision
regarding collapse of the Show Cause Notice should apply to ‘other’
cases but without the requirement of payment of 25% penalty.

11. Filing of Returns



11.1  Every tax payer is required to submit a return in the prescribed form indicating the
production and removal of the goods and other relevant information including duty paid.
This is supported by a copy of TR6 challan which evidences the deposit of duty in the
Bank. Whereas, an assessee is required to furnish this return by the 10" of each month
(for the preceeding month) an assessee in the small scale sector is required to furnish this
return by the 20™ day following each quarter (for the preceeding quarter). Two issues are
raised in respect of the filing of return. Firstly, the duty has to be paid by the 5" of the
following month and it becomes difficult to finalise the return in only 5 days thereafter.
Secondly, the furnishing of the return is a contact point which is avoidable. Hence, steps
must be taken in the interest of transparency and tax payer facilitation

11.2 In this regard a perusal of the return and a study of the present system shows that
on-line filing of return would greatly facilitate both department and assessee. However,
there are two constraints in moving towards this mechanism. Firstly, digital signatures are
not recognized. Secondly, the submission of the hard copy of the TR6 challan requires
manual filing of return. In so far as, the submission of the TR6 challan is concerned it is
felt that this can be dispensed with. Presently, this document is used to reconcile the
payments by matching with the copy of TR6 challan received separately by the PAO from
the Bank. Instead the matching could be done on the basis on declaration of duty paid to
TR6 on the return with the TR6 copy with the PAO. In so far as, digital signature is
concerned steps have to be taken for its recognition.

11.3 Itis recommended that :

(i)Date of filing return be shifted to the 15th. of the close of the month/quarter,
as the case may be for all tax payers i.e. including those in the SSI
sector. However, the large units would furnish on-line or otherwise, by
the 6th of each month, the information of total duty paid.

(ii)As a first step towards on-line filing of returns the monthly/quarterly
submission of TR 6 challans may be discontinued and steps should be
taken to eventually allow on-line filing of returns. The details of TR 6
Challans will be mentioned in the returns.



12. Voluntary filing of documents by tax payers

12.1  SOMETIMES THE TAX PAYER WOULD LIKE TO VOLUNTARILY FILE SOME
DOCUMENTS IN CONNECTION WITH HIS MANUFACTURING ACTIVITY WITH HIS
JURISDICTIONAL EXCISE DEPARTMENT EVEN THOUGH THE SAME ARE NOT
STATUTORILY PRESCRIBED. THIS IS DONE AS A MATTER OF ABUNDANT
CAUTION SO AS TO PREEMPT ALLEGATION OF SUPPRESSION OF FACTS AND
CREATING HARDSHIP AND LOSS THROUGH IMPOSITION OF FINE AND PENALTY.

12.2 SUCH A REFUSAL APPEARS UNFAIR AND UNWARRANTED. VOLUNTARY
FILING OF DOCUMENTS AND PAPERS TO SAFEGUARD THE TAX PAYERS
INTEREST CANNOT BE DENIED. MOREOVER, THIS HAS NO RISK TO REVENUE AND
INSTEAD HELPS IN DISPENSING JUSTICE.

12.3 IT IS RECOMMENDED THAT IT MUST BE MADE BINDING ON THE FIELD
OFFICIALS TO ACCEPT SUCH DOCUMENTS AND GIVE AN ACKNOWLEDGEMENT
IN WRITING, IF NEEDED, IN ORDER TO SAFEGUARD TAX PAYERS INTEREST.

13. Visits of CAG staff

13.1  Rule 22 (3) of the Central Excise Rules, 2002 provides that every assessee shall,
on demand make available to the audit party deputed by the Comptroller and Auditor
General of India (CAG) the specified records maintained by him. As a result it has been
reported that CAG officers are visiting the manufacturing premises for the purpose of audit.
On their part the Central Excise officers are in any case statutorily responsible for ensuring
the correctness of the duty payment and also visit the manufacturing units for conduct of
the audit. The repeat visit for the same job by the CAG officers upsets the work
programme of the tax payer. Reportedly it is also undesirable as it increases interface and
gives rise to unhealthy practices.

13.2 In this regard it is seen that in terms of the Constitutional provisions, the
responsibility of the CAG centers upon the Consolidated Fund only. Furthermore CAG has
not been likewise authorized to visit the tax payers both on the Customs and the Income



Tax side. It is learnt that originally this provision was not there in the central excise law
also. Taking into account all factors and the endeavour to reduce contact points to the
minimum, it appears desirable that CAG should not conduct audit at the premises of
private manufacturers. This would be a welcome step allowing the tax payer to concentrate
on his business activities.

13.3 It is recommended that Rule 22(3) of the Central Excise Rules, 2002 may be
amended to exclude reference to audit party deputed by the Comptroller and Auditor
General of India.

14. Arrest

14.1  Arrest provision in central excise as contained in Section 13 of the Central Excise
Act, 1944 has been reported to be misused to the detriment of tax payer confidence.
Reportedly there are many cases when the officers at the cutting edge have threatened the
tax payer with the use of this provision for their personal gain. There is no doubt that a tax
evader deserves no leniency but the finding is that the vast body of the honest tax payers
remain in constant fear of the misuse of this provision. There is, accordingly, a need to

review the provision.

14.2 In this regard an attempt was made to ascertain the best international practices. By
and large it was seen that the law is severe on the tax evader. Accordingly, it was also
examined whether in our context certain safeguards could be built into the provisions so
that the honest tax payer is not harassed and the provision is not misused. One safeguard
could be that the arrest is made with the written sanction of the Commissioner and another
that the Citizen Charter clearly indicates the rights of the arrested person. However, due
cognizance was given to the fact that the large number of the taxpayers and the potential
tax payers particularly in the small scale sector do not have access to the information and
the provision could still be misused. In this background, keeping in mind all factors of
which the most important is o restorer tax payer confidence in the tax administration it is
the view that the power to sanction arrest should not be exercised by the departmental
officer. This is also in line with the best international practices.



14.3 Itis recommended that the arrest in central excise cases, if warranted, should
be made with the sanction of a Magistrate. This would require suitable amendment
to the Central Excise Act, 1944.

15. Tax Clinics for Small Scale Sector Manufacturers

15.1 A critical element of tax payer facilitation is the proper dissemination of information
and guidance in the compliance of the legal provisions. This is all the more necessary in
respect of our small scale manufacturers who are typically one—-man shows and cannot
keep abreast of the changes in the law and procedures. In fact, it is the absence of
healthy interaction between the taxpayer and the tax administrators that often leads to
compliance issues. It is desirable that the confidence of the small scale manufacturer
should be restored for which an institutionalized mechanism is necessary. Importantly, it is
the tax administrators who must reach out to the small scale manufacturers. Expecting a
small scale manufacturer to leave his business and enter the portal of the
Commissionerates may not yield results as the mentality is that he would rather avoid the
interaction. The interaction which is now proposed would be a step towards educating the
small scale manufacturers about their legal responsibilities, guiding them in the conduct of
their tax matters and breaking the communication wall which has distanced the small

manufacturers for the tax administrators.

152 It is recommended that by 1% April 2003 each Central Excise
Commissionerate should establish one Tax Clinic for the Small Scale Sector, under
the charge of a Superintendent and the overall supervision of the Deputy/Assistant
Commissioner to guide small scale manufacturers. This Cell should closely
coordinate with the Small Scale Manufacturers Associations. The number of such
Clinics can be increased later based upon the experience.
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CHAPTER 5

EXPORT PROMOTION



1. Introduction

1.1 Export is of paramount importance and at any point of time we have had more than
one scheme to facilitate and encourage exports. As a result, exports have gone up but the
pace has not been satisfactory. Moreover, the critical test of a scheme is whether it has
led to genuine exports or not. This question assumes importance as there are a number of
reported cases of overvaluation of exports and in the name of exports dumping of sub-
standard goods abroad, which are not even cleared at the foreign ports. No doubt this
happens because the unscrupulous exporters are actually targeting the benefits in form of
duty free imports and their chief concern is not exports. The link between such exports
and hawala transactions to fund illegal activities is also brought out. Thus, whereas there
should be all encouragement to genuine exports steps have to be taken to check misuse of
the export promotion schemes. This assumes great importance when we find that
precious customs and central excise revenue is sacrificed in the name of exports. The link
between revenue foregone on account of export promotion and a low tax to GDP ratio is
also evident, though it must be added that this would be a non-issue so long as genuine
exports do take place. However, when exports do not pick up commensurate with the duty
foregone, legitimate questions are rightly asked as regards the efficacy of the schemes.



DUTY FOREGONE ON EXPORT PROMOTION SCHEMES

EXPORT PROMOTION
SCHEME

DUTY FOREGONE (IN RS.CRS.)

1999-2000 2000-2001 2001-2002

ADVANCE LICENCE SCHEME
[PERMITS DUTY FREE
IMPORTS OF INPUTS, FUEL
CATALYSTS ETC. PRIOR TO
OR AFTER FULFILLMENT OF
EXPORT OBLIGATION]

3803 4879 6952

EXPORT PROMOTION
CAPITAL GOODS SCHEME
[PERMITS IMPORT OF CGS AT
CONCESSIONAL RATE OF 5%
OR 10% AGAINST EXPORT
OBLIGATION]

1299 1513 2008

DUTY ENTITLEMENT PASS
BOOK SCHEME

[GRANTS CREDIT FOR
PAYMENT OF DUTY BASED ON
F.O.B. OF EXPORTS. ALL
INPUTS HAVING STANDARD
INPUT OUTPUT NORMS ARE
DEEMED TO BE IMPORTED
DUTY PAID, EVEN THOUGH IN
PRACTICE ONLY DOMESTIC
INPUTS MIGHT HAVE BEEN
USED]

4063 4630 5660




DUTY DRAWBACK SCHEME
[AFTER EXPORTS, CERTAIN 4257 4189 2956
PERCENTAGE OF F.O.B.
VALUE OF EXPORTS IS GIVEN
BACK AT THE
PREDETERMINED RATES]

TOTAL REVENUE FOREGONE
(INCLUDING EOU/EPZ 18166 21658 24798
SCHEME)

2. Viable export strategy

2.1 It is the view that a viable export strategy must rest upon two basic premises.
Firstly, to be competitive in the international market, the export product must match, if not
better, the competition in terms of pricing and quality. Secondly, the exporter must have
an incentive to enter the highly uncertain export market. Both these objectives are
achieved through wide-ranging facilities, infrastructure, financing, income tax relief, trade
facilitation, etc. and indirect taxes play a critical role. Taking up indirect taxes, it is evident
that the strategy so far has been to grant customs and central excise duty exemptions on
the raw materials, inputs etc. used in the export product. Particularly on the customs side
this leads to making available the international high quality raw materials, inputs etc. at the
international price and our exporters are thus not disadvantaged viz. a viz. their
competitors abroad. Moreover it ensures that the price of the export product is not loaded

with any tax element.

2.2 Neutralizing the tax element in export products is an internationally accepted
methodology. However, it is seen that we have multiple schemes which are not all
necessary e.g. Drawback, DEPB, Advance Licence/DEEC, DFRS, EPCG and EOU).
Besides creating difficulties in administration, multiple schemes tend to be misused.
Further, in view of practically no import licensing requirement now, the advantage is to be
extended basically in terms of tax free availability of inputs, raw materials etc. Therefore, it



is recommended that the multiplicity of export promotion schemes through taxes
should be done away with. The new export strategy should rest basically upon two

schemes:

(i) SEZ and EOU schemes — This is for the units dedicated to exports —
here, tax relief should be available for all goods (capital goods, raw
materials etc.).

(i) Other schemes - Here, the relevant schemes may be two, one
focusing on capital goods and other on raw materials, inputs etc. The
relief from tax may be provided in two ways :

(a) Exemption from duties subject to post-clearance intelligence
and audit-based verification checks.

(b) Refund of duties paid through Drawback route.

2.3 Drawback scheme have lower leakage risks, and are, therefore, more suitable. The
disadvantage is that it imposes a cash-flow burden on exporters, and are in any case
imprecise in removing the indirect tax burden on export contents, as accurate and up-to-
date input-output relationships for determining drawbacks are difficult to maintain. On the
other hand exemptions eliminate the cash-flow burden on qualified exporters completely,
but at the price of higher risks of leakage. As a policy they should only be applied to
exporters who meet very restrictive qualifying criteria, such as a high threshold of exports
to total sales and a good track record of tax compliance. In the present situation in India
there is a strong case to eliminate or reduce the scope of advance license system and
EPCG scheme, and rely on an efficient duty drawback system.

2.4 Drawback is WTO compliant and is therefore recommended as the preferred
scheme. However, this is based upon the assumption that the present difficulties in
respect of this scheme, which have been dealt with later, are removed. Needless to state
the schemes should be administered by the Department of Revenue, which is the primary

stakeholder on account of either non-collection of the revenue or its subsequent refund.



2.5 Multiplicity of export promotion schemes which are framed by the department of
Commerce and implemented by this department often lead to duplication of work. For
instance, in the case of a violation, interest and penalties can be imposed by both the
departments of Commerce and Customs. This duplication needs to be removed.
Whereas the Ministry of Commerce and Industry may be concerned with macro level
export policy formulation, administration thereof needs to be vested with the Customs
since the goods are imported/exported through Customs barriers.

3. EOU/EPZ schemes

3.1 In so far the EOU/EPZ schemes are concerned, the trade and industry do not have
any significant conceptual disagreement with their design. However, in order to derive full
advantage the following areas require attention :

3.2 Codification of laws and procedures relating to EOU/EPZ scheme

3.2.1 The EOU/EPZ scheme has a common philosophy and common objectives.
Therefore, by and large the procedures are the same. The one critical difference is that
whereas the EOUs are ‘stand alone’ units the units in the EPZ are in a well defined
enclave. However, a perusal of the scheme, as per the supporting customs and central
excise duty exemption notifications and procedures reveals a confusing scenario. This is
since there are an unduly large number of notifications (over 50) and circulars (over 300) in
existence at any one point of time. It can well be contemplated that both the tax
administrators and the units themselves would have a lot of doubts in view of the sheer
volume of relevant material. It is also quite possible that cases of misuse of the scheme,
which are on the rise in recent years are on account of the absence of codification of the
law and procedures in respect of the EOU/EPZ units.

3.2.2 It is recommended that since the general premise of the schemes is the
same, the C.B.E.C. must immediately work upon consolidating the many
notifications, on both customs and central excise side. This may be done before the
next Export-Import Policy by 1% April 2003. Likewise, it is necessary that all the
circulars and instructions should be reviewed and issued as a compendium, subject wise.
Future changes if any must be built in the said compendium from time to time so that at



any one point of time the units as well as the administrators have updated information
available with them. Not only will this ensure transparency it would reduce the scope of

misuse.

3.3 Access to DTA

3.3.1 The second issue is that of DTA sale. Initially there was no DTA sale allowed to the
units, one reason why these were called ‘100%’ EOUs. However, in view of the fact that
access to international market may not always be available DTA sale was allowed in a
limited way as a buffer. This was in 1988 when DTA sale was first allowed in a limited way.
However, over time the extent of DTA access has increased, touching a figure of 50% at
present. And this is for a unit set up for exports! There appears to be little or no justification
to grant so many fiscal and others concessions to units exporting only 50% of the production.
This also places the DTA units at a disadvantage. Hence, it is high time the DTA sale policy
should be reviewed. The DTA sale facility should be restricted so that it acts as a buffer for
the unit and should not become its regular activity.

3.3.2 ltis the view that a high level of DTA sale acts as a deterrent to a focused approach
to exports. Indeed if the units are able to achieve the export obligation alongwith such high
level of penetration in the domestic market it is indicative that the export obligation has not
been fixed correctly in the first place and could be increased! Accordingly, in order to bring
the focus back to exports, the DTA sale should be reduced from the present level. Needless
to state the reduction should take place for the new units in view of the fact that the existing
units have made investment decisions taking into account the present access to DTA. The
question of promissory estoppel is also relevant.

3.3.3. Sale in the domestic market should get progressively reduced for the
EOU/EPZ units, as follows :

(1) Year 0 (2003-2004) — From 50 % to 30%

(i) Year 1 (2004-2005) — From 30 % to 15%

(iii)  Year 2 (2005-2006) — From 15 % to 10%



3.3.4 It is considered that DTA access to the extent of 10% of the value of physical
exports is justified in view of the uncertainties of the international market and the units may
require a buffer from time to time. Such nominal access would also not take away the
focus of the units from exports.

3.3.5 Arrelated issue is the rate at which duty must be levied on the DTA sale. At present
duty is generally levied at the rate of 50% of the customs duty or the excise duty whichever
is higher. Since the customs duty is still quite high the unit is invariably levied at the rate of
50% of the customs duty on like goods as if imported. However, in the event the unit is
using wholly indigenous raw materials the duty levied is equal to the central excise duty but
if the same is nil then duty is 30% of the customs duty.

3.3.6 There is one view that when the unit is getting all its capital goods and raw
materials duty free no concession in duty is justified. The unit has to focus on exports and
the DTA access acts only as a buffer in bad times. Therefore, it is not justifiable to
sacrifice revenue to the extent of 50% of the customs duty when the goods are not
exported but are sold at profit in the DTA. It may be argued that in the absence of the
concession the unit would have no buyers in the domestic market as they would prefer to
import directly. This argument is countered by the fact that it is not so easy to import
directly and the payment is to be made in foreign exchange, which is not necessary when
the goods are taken for an EOU. In fact in the absence of an assured domestic market the
unit would perforce focus on direct export which is the very purpose of the EOU scheme.

3.3.7 Thus, while rejecting the theory of a high DTA access (50%) there is a justifiable
case for reducing the extent of duty concession on such sale. The duty may be at 75% of
the customs duty or the excise duty whichever is higher. In the event the unit is
based on use of indigenous raw material, the duty rate may be kept at 50% of the
customs duty. Such units are also deriving other advantages under the EOU scheme
which are not available to the domestic units. The principle objective is to bring back the
focus of the EOU scheme on exports.

4, Drawback Scheme



4.1 Drawback scheme neutralizes the incidence of indirect taxes (customs and central
excise) on the export products through the refund of the said duty. Basically there are two
methods which are followed. The first is the All Industry Rate of Drawback, which is
determined on annual basis for a large number of export goods. The rate of Drawback
indicated here is worked out on the basis of statistical study taking into account the
average indirect tax on each of the export goods. The other route is the Brand Rate of
Drawback. This is fixed for a particular goods and particular exporter on the basis of an
application made to the Drawback Directorate. Basically this route is adopted by exporter
who are not satisfied by the All Industry Rate and feel that their product has suffered higher

input taxation.

4.2 Drawback is an export incentive scheme and is WTO compatible. It has been
found to be the most transparent of all schemes as the tax rebate is on the basis of
qguantifiable data. However, certain areas of improvement have been identified.

4.3 Blocking of Drawback

4.3.1 At present the Drawback Rules provide that in the event the exporter does not
furnish proof of remittance of sales proceeds within 6 months of exports the amount
availed as drawback has to be returned. This is being enforced on the strength of XOS
statements received from RBI. It is seen that once the XOS statement is entered into the
system the software is so developed that it automatically blocks further disbursal of
drawback to the exporter concerned. In fact the blockage is so complete that even if the
outstanding is a nominal amount all future drawback claims amounting to Crores of rupees
would get blocked. This is a cause of hardship to the genuine exporter who may be in a
position to finally satisfy the customs that the foreign exchange has been received. The
present procedure is also not sound on equity as the amount blocked has no relation to the
amount of drawback under dispute.

4.3.2 It is, therefore, recommended that there should be an immediate software
modification such that amount of drawback blocked should not at any one point of

time exceed the amount under dispute.

44 Confirmation of receipt of remittance



4.4.1 The Drawback Rules provide for recovery of drawback in cases where the sale
proceeds of the exported goods are not realized. It is specified that this verification has to
be done on the basis of intimation from the RBI (XOS Statement). The XOS Statement is
received on a periodic basis, normally once in six months, after which verification is carried
out and demands raised where the Foreign Exchange has not been realized. Very often
these demands are kept pending since exporters claim that Foreign Exchange has since
been realized and would be reflected in the ensuing XOS Statement.

4.4.2 It is recommended that to avoid un-necessary issue of demands and their
pendency, the customs may accept Bank Realisation Certificates as a proof of
realisation, which may be produced by the exporters themselves.

4.5 Management of XOS data

4.5.1 At present, RBI compiles the report of outstanding remittances for exports made
under various schemes every six months and sends the same to the nodal Custom House
in the form of XOS (Export Outstanding Statement). Thereafter, the Customs have to
recover drawback on unrealized remittance and use the data for any kind of risk analysis.

4.5.2 The volume of data in the XOS is phenomenal. To illustrate, XOS of only RBI, Delhi
contains 55,000 shipping bills. Such a volume is not amenable to manual sorting. Further,
whereas the existing format of XOS provides details of name , address of exporter,
Number of Shipping Bill, G.R.Number and Amount Outstanding, it does not provide the

following critical information :-

() Port of export which could be anywhere in India.

(i) Scheme under which exported.
4.5.3 ltis therefore not surprising that there is delay in linking the XOS statement with the
port/airport concerned and export benefits wrongly availed of can not be recovered.

Hence, for recovery of inadmissible export benefits, it is recommended that the
Shipping Bill number should be standardized to include the details of the



port/airport of export. There should also be electronic exchange of information
between the RBI and the Custom House.

4.6 Duty Drawback on Composite items

4.6.1 As per general Note no. 11 of Duty Drawback Schedule, in the case of export of
composite items constituent material should be visibly distinguishable and their weights
should be unambiguously verifiable. That means unless one piece of each item or entire
consignment is broken, the weight cannot be verified for some of the handicrafts items.
For such items, at the field level, problems are being faced and the Drawback for the
composite items is being denied.

4.6.2 It is recommended that as a general policy the weight declared by the
exporters should be accepted. Verification should be done only in case of doubt or
there is intelligence to the contrary.

4.7 Grant of Drawback at ICD/CFS

4.7.1 In case of export through ICDs/CFS the Drawback amount is presently not
sanctioned until the goods have been actually exported from the port/airport of export and
proof to that effect is produced. This holds up the Drawback claims for long periods and
handicaps the exporters.

4.7.2 In this regard, it is seen that once the goods have been passed for export by the
customs at the Inland Container Depot/Container Freight Station (ICD/CFS) and handed
over to the transporter for further dispatch to the port/airport of export, these are effectively
out of the control of the exporter. Thus, there is no reason not to allow the Drawback at
this stage itself. In fact, on the central excise side, the rebate of duty is being sanctioned
no sooner the goods are handed over to the transporter for carriage to port/airport after
completion of customs formalities. Thus, the Drawback can be sanctioned on the same
lines as export rebate. In the remote situation the export does not take place, the
Drawback sanctioned can be recovered as per law.



4.7.3 It is recommended that in case of exports through ICD/CFS the Drawback
should be released once the ‘Let Export’ order is given by the customs for export
and the goods are out of control of the exporter for transport to the Gateway
port/airport.

4.8 Credit of Brand Rate of Drawback into Bank

4.8.1 Once the Directorate of Drawback issues Brand Rate (or Special Brand Rate)
letter, exporter has to get it registered at Customs House. After registration, Quantity
release order is issued to DBK section at Airport cargo office from where amount is
released after feeding the data into the computer system, which is linked with the shipping
bill details of exports made. This procedure takes a lot of time (approximately 3-4 months)
before Drawback amount is credited in the account of exporter. Sometimes Shipping Bill
details are also not readily available, which causes delay.

4.8.2 It is recommended that after issuance of Brand Rate (including Special Brand
Rate) letter, a copy should be forwarded to Customs EDI system for data feeding.
The amount of Drawback should automatically be credited in the exporter’s bank
account as in case of All Industry Rate claims.

4.9 Opening of Bank accounts for Drawback

4.9.1 Under the EDI system and even otherwise, the exporter is required to open a Bank
account at an identified Bank and the Drawback amount is directly credited to the said
account by the Customs. It has been reported that this arrangement is causing difficulties
and increasing the transaction cost for the following reasons:

(i) An exporter who has exports through more than one port/airport has to
open that many number of Bank accounts. This entails various formalities,

keeping minimum deposit etc.

(i) When the exporter is located at the interior away for the place of export, the
Drawback amount is first received at the designated Bank and subsequently



transferred to his own account at the place of his business. This invariably
take time and costs the exporter in terms of bank commissions etc.

(iii) When the Bank is located far away the exporter has often to incur wasteful
expenditure to ascertain whether the Drawback amount is credited or not.

4.9.2 Accordingly, while the present system of direct credit of Drawback to the
designated Bank has its advantages for the exporters who are in the same city it has
resulted in increase in transaction cost for other exporters. In this regards, it is learnt that
on the Income Tax side they have an arrangement with the designated Bank to send a
mail transfer the refund amount direct to the tax payers Bank account wherever located.
This system has advantages and resolves the reported difficulties in the present system
being followed by customs. It is also learnt that this is at no extra expense to the
exchequer. On his part the exporter would not mind paying the additional bank fees, if
any, for the facility of receiving the Drawback amount at this own Bank.

4.9.3 It is recommended that at the option of the exporter C.B.E.C. should adopt
the Income Tax system of payment of refund for the disbursal of Drawback, i.e. the
designated bank would be authorized to send a mail transfer of the Drawback
amount direct to the tax payer’s bank account, wherever located.

4.10 Furnishing of non-availment of CENVAT Certificate for Duty Drawback

4.10.1 Availment of CENVAT credit and Drawback are mutually exclusive benefits.
Accordingly, it is provided that while claiming Drawback the exporter should produce a
certificate of non-availment of CENAT credit. In fact to make the matter abundantly clear
certain entries of the Duty Drawback schedule specifically provide for the non-requirement
of this certificate when the goods are exempt for central excise duty (e.g. proviso of
general note No. 8 of Duty Drawback Schedule — Handicrafts (including handicrafts of
brass artwares), handloom products or leather and other products). The requirement of
the non-availment of CENVAT credit is insisted upon with each and every shipment.

4.10.2 It is the view that customs should trust the exporter to make a correct declaration.
The consignment—wise insistence upon production of the required certificate increases the



contact points and transaction cost. In the absence of this requirement the disposal of
Drawback claims will also speed up.

4.10.3 It is recommended that Customs should accept self- declaration from the
Merchant Exporters that their supporting manufacturers are not registered with
Central Excise and they do not avail Cenvat benefit. Similar self-declaration should
be accepted from manufacturer-exporters. Such claims may be subjected to post
disbursal verification on basis of intelligence and risk assessment techniques.

4.10.4 1t is also recommended that the Drawback rates should be determined net of
the Cenvat credit which would obviate the necessity of any verification regarding
Cenvat availment.

4.11 Deputy/Assistant Commissioner (Exports) to sanction Drawback

4.11.1 In the existing system Deputy Commissioner (Export) and Deputy Commissioner
(Drawback) are separate. Whereas the former deals with the passing of export
consignments these are subsequently sent to Deputy Commissioner (Drawback) for
sanction of Drawback, in case the export is under claim of Drawback. Invariably the new
officer raises unnecessary queries and documents have to go to and fro the two officers.

4.11.2 It is recommended that the Deputy Commissioner (Export) may be made fully
responsible for “Let Export” and also sanction of Drawback amount. All procedural
requirement for Drawback such as production of CENVAT certificates etc. should be
scrutinized at the time of Let Export. Once the Shipping Bill is passed the Drawback
should be passed subject to only ensuring that the goods have been actually exported. It
is expected that this would further speed up the disposal of Drawback.

4.12 Fixing of Drawback Rate for all items covered under SION
4.12.1 There are number of items for which no All Industry Rates of Drawback are

available. In the absence of such Rates of Drawback, exporters have to apply individually
for fixation of Brand Rate of Drawback which is cumbersome and time consuming process.



4.12.2 It is recommended that the Government may declare Drawback rates for all
the items for which Standard Input-Output Norms (SION) are prescribed.

4,13 Reform of Drawback schedule

4.13.1 At present, the All Industry Drawback Rate schedule has hundreds of entries for
many export items and the rate of admissible Drawback is indicated against each item. At
times, each entry is further divided into sub-categories, each with an individual rate of
Drawback. There is, thus, a multiplicity of Drawback rates. It is the view that the present
system is difficult to administer and simplification is called for. Effort should be made to
have only few Drawback rates and the export items can be clubbed into broad categories
with uniform rates for each such category. Drawback is in any case determined on
averages and the broad categorization should not create difficulties. In case the exporter
is not satisfied he has the option to go in for a Brand rate or Special brand rate.

4.13.2 It is recommended that C.B.E.C. should review the Drawback schedule and
attempt to create broad categories so that complexities are reduced.

4.14 Redressal mechanism

4.14.1 Brand Rate or Special Brand Rate of Drawback is fixed by the Directorate of
Drawback, C.B.E.C. on an application made by the exporter. This is done on the basis of
the declared input-output ratio and duty burden on the goods followed by post-facto
verification on random basis. It is reported that in case an exporter is dissatisfied with the
determined Brand Rate or Special Brand Rate of Drawback no mechanism is provided for
redressal. Brand Rate or Special Brand Rate has an impact on exports. Accordingly, it is
necessary that an exporter must be fully satisfied that he is getting the export incentive
correctly. Absence of a redressal mechanism is against the exporters interest.

4.14.2 It is recommended that the Drawback Rules should be modified to provide for
an appeal to CEGAT in case an exporter is dissatisfied with the Brand Rate or

Special Brand Rate of Drawback fixed for him.

4.15 Interest on delayed sanction of Drawback



4.15.1 Reportedly the sanction of Drawback gets delayed at the hands of the customs and
this handicaps the export effort. Further, in the event the grand to refund is delayed the
department is liable to pay interest thereon. However, there is no such provision in respect
of delay in sanction of Drawback. It is the view that the exporter should not be penalized
on account of delays by the department.

4.15.2 It is recommended that in case, the sanction of Drawback is delayed beyond
a period of one week of the receipt of complete documents, the Department should
be liable to pay interest on the amount of Drawback.

5. Duty Entitlement Pass Book (DEPB) scheme

5.1 As a policy export promotion should largely rest upon an efficient scheme of
Drawback and the special schemes for EOU/EPZ/SEZ units. Therefore, there is no place
for DEPB. Accordingly, in view of its many implementation problems, DEPB must be
removed from 1% April 2003. It is expected that by this time the Drawback scheme would
have been further improved to reduce delays and provide immediate relief to the exporters.

6. Coordination between DGFT and Customs

6.1 It is often reported that there is a need to promote the coordination between DGFT
and C.B.E.C. and its customs field formations as otherwise hardship is caused to the
importing and exporting community and there is also increase in transaction costs.
Instances were reported of delay in registration of DEPB books by customs as they had
not received the copy from DGFT, non-acceptance of the DGFT instruction unless the
supporting customs notification were issued etc. It is the finding that the grievances are
genuine. Effective implementation of the policy provisions is very important to cut delays

and achieve export performance.

6.2 From the point of the view of the exporters and importers the Government is one,
and so it should be. Both DGFT and Customs are two arms of the Government and it is
necessary that they operate together and in harmony while giving effect to Government
policies. At the same time it is appreciated that at the field level the individual officer of



customs (or DGFT) are bound by their individual laws and would hesitate to act on the
basis of a DGFT order unless specifically so authorized to do so under their own law.
Thus, the remedy lies in improved coordination between the two departments. Broadly,
the difficulties which are faced at the field level and by the industry can be categorized as

follows :

() Non-issue of supporting customs notifications despite policy announcement
- Invariably it is noticed that there is significant time gap between the EXIM
Policy announcement on 1% April each year and the issue of the relevant
customs and central excise duty exemption notifications. The notifications
are issued after a few months and then too with contents inconsistent with
the EXIM Policy provisions. At times the notifications are simply not issued
which nullifies the DGFTs policy announcements.

(i) Non-receipt of documents relating to licensing by the customs - For
instance, it is reported that the manufacturer exporter experience difficulties
in getting registration of DEPB at the customs port on account of the fact
that the Customs authorities may not have got their copy from DGFT.

6.3 The first issue is really one of coordination between two arms of the Government.
It is evident that both the delay in release of duty exemption notifications and the
contradictions with the EXIM Policy provisions has something to do with turf wars. The
matter requires urgent attention. Ideally consensus should be evolved on the Policy
prescription before it is announced and the attempt should be to make no changes, which
in any way dilute or modify the concessions given earlier, which affect the investor
adversely.

6.4 It is recommended that to resolve the issue of absence of coordination
between the DGFT and customs the following steps may be taken :

(i) Duty exemptions, which are in general a critical component of the export
promotion schemes, should be notified along with the Policy

announcement.



(ii) Both Customs and DGFT should make use of EDI technology for

exchange of information, which would cut the delays.

(iii) There should be an institutional arrangement to resolve the co-

ordination



problems between the DGFT and Customs. The recommended structure

is as follows :

(a)

(b)

satisfactory.

‘Export and Import Co-ordination Committee’ co-chaired by
Member (Customs), C.B.E.C. and DGFT and having as its
members J.S. (Customs), C.B.E.C., Additional DGFT, Director
(Customs), C.B.E.C. and Joint DGFT and members of Exporters’,
Importers’ and CHA Associations. The Committee would meet
once in a quarter to examine and resolve all co-ordination
issues. It would also oversee the work of the Regional Export
and Import Co-ordination Committees.

‘Regional Export and Import Co-ordination Committee’ at each of
the ports/airports/ICDs/CFS. This Committee would be chaired
by Chief Commissioner of Customs. Senior most member of
the DGFT at the port/airport/ICD/CFS would be a member. The
Committee would also include all concerned departments and
agencies such as custodians, banks, etc. and members of
Exporters, Importers and CHA Associations. The Committee
would meet once in a quarter to resolve all co-ordination
problems. It is expected that since the customs is the chief
implementation agency of the DGFT policies this Committee
under the Chief Commissioner would ensure early resolution of
the problems.

It is understood that in some places similar bodies do meet but the result is not
Hence, there is a need to place the Committees on a firm footing, as
proposed above. These Committees should be notified in the EXIM Policy and the
C.B.E.C. Circular.

*kkkkkk



CHAPTER 6

AUTOMATION OF INDIRECT TAX SYSTEMS AND PROCEDURES

1. Introduction

1.1 It is clear that the success of an efficient tax administration rests upon making full
use of the potential of automation and related technologies. The bottom line is that
change shall, and indeed must, be automation driven. This is also the philosophy
underlying the many recommendations of the Task Force in the various matters relating to
the Indirect taxes. Internationally too, risk profiling and assessment is heavily dependent
upon the use of computers, and Information Technology is revolutionizing the work on

trade facilitation.

1.2 The major benefit of an automation programme is experienced in the area of trade
facilitation.  Automation leads to quicker clearances, standardization of procedures,
reduced discretion, less interface and faster decision making, all of which greatly benefit
the trade and industry. At the same time, compliance issues are not neglected and, in fact,
there is far greater control, though unobtrusive, which is desirable. Thus, internationally,
on the customs side cargoes, containers, and goods are being tracked around the globe by
a variety of automatic identification devices. EDI and electronic commerce are replacing
the tedious paper trail and signatures. Most countries are considering the use of smart
cards, and satellite tracking system whereby containers are locked electronically and
tracked via satellites. It is the view that India with its army of first-rate IT specialists can
certainly take the lead in this transformation rather than take the back seat with outmoded
practices. The same goes for reform of the central excise administration, which should
follow the best international practices and remove most discretionary powers and rely on a
transparent, simple, and objective system based on trust, aided by full use of information
technology to collect revenues and punish entities who dodge compliance. The use of
automation for higher level policy planning is also evident as the computers capture the
required data error free.

1.3 In this regard, it is appreciated that C.B.E.C. has taken some steps towards
increased use of technology in the conduct of the day to day operation in the Custom



Houses. This is particularly evident in the case of customs with the spread of EDI from port
to port. Interestingly, not only does EDI speed up decision making, it also ensures
accountability as each transaction is time stamped. Recent initiatives on the Central
Excise side, such as on-the spot issue of Registration Certificate by use of web based
applications are also promising. However, much more needs to be done and at a far
quicker pace. In fact, C.B.E.C. itself appears to be lagging behind in terms of infrastructure
and use of computer information. Ideally the C.B.E.C. should have available on line access
to all Custom Houses and Central Excise Commissionerates. This would obviate the need
of calling for information from time to time. This would also speed up decision making.
Further, an arrangement for video conferencing between the C.B.E.C. and the field
formations would allow the senior field officers to remain in their station and not come to
Delhi often. This would be a facility to the trade and industry as the absence of the officers
adversely affects the disposal of work.

2. Automation driven tax administration

2.1. The essential requirement of any successful automation process is the
standardization of information and absence of frequent changes. Accordingly, it is
imperative that a conscious decision must be taken for imposing self-discipline and not
making frequent changes in laws, procedures and rates of duties (through exemptions).
Once the procedures are standardized and stable the automation can be done and it would
deliver results. However, a successful automation programme rests upon committed

administrative support backed by significant financial investment.

2.2 The following recommendations, which encompass legislative, administrative
and financial areas, are made for an automation driven tax administration.

(i) All Customs and Central Excise Commissionerates
should fully automate their processes by 1st January 2004. This
requires a Commissionerate-wise work programme to identify the
requirement of each station in terms of resources required.

(i) EDI must be expanded to cover each Customs and
Central Excise Commissionerate by January 2004 for on-line



(iif)

(iv)

(v)

(vi)

(vii)

processing of returns and applications (for e.g. refund), risk analysis,
profiling and management, message exchange with related agencies,
etc. In this direction, one major port and one airport should be made
fully EDI operational by 1% April 2003.

C.B.E.C. and its Directorates should be included in the
automation programme. All processes should be automated by
January 2004.

Facility of video conferencing between the C.B.E.C. and
the Chief Commissioners should be created.

Research capabilities in TRU should be enhanced by
intensive automation and development of new software tools,
particularly in the context of emerging challenges once VAT is
introduced and integration of Service Tax and Central Excise take
place.

On-line filing of returns and documents should be
encouraged. For this, Service Centers may be established with a
computer link to the Customs and Central Excise Commissionerates
for providing the facility. For instance, Excise-Return data is at
present entered by the data-entry-operators of the Department. In
order to improve the data accuracy and timely capture of data, entry of
the particulars by the assessees through a web-based application at
their own premise or at Service Center should be allowed.

Telephone help-line system should be made available in
all Custom Houses and Central Excise Commissionerates for
providing information support to trade in respect of status of pending
documents/claims and other information on procedures etc. In the
long run this should become a centrally operated facility.



(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

Implementation of the automation programme in a time
bound manner requires four dedicated teams to oversee the timely
implementation of this work, one for Customs, other for Central
Excise, the third for Service Tax, and the last for automation of
C.B.E.C. and its Directorates. These should be created in the Systems
Directorate, from the staff available consequent to cadre restructuring.
The teams would work under the Commissioner, Systems and lay
down the road map for automation including resource requirement.

Sufficient resources must be made available at one go to
the C.B.E.C. for the automation project. This step will obviate the
necessity of taking sanctions and seeking release of funds each time.
Importantly, the resources should include an element for an
‘Upgradation Fund’ for the timely upgradation of the hardware and

software on regular basis.

To the extent possible, the automation work should be out
sourced as it is not within the core competence of the department. On
the other hand India is a leader in software and full use must be made
of the local available expertise.

Senior officers of the Department must take an active
interest in computerization by using computers and relying upon the
information generated. They should also ensure its use by others. In
short, there has to be better ownership at senior levels.

Systems wing of C.B.E.C. should be strengthened (in
terms of both manpower and resources) to ensure immediate
dissemination of information through an updated website.

Simplification, standardization and stability of law and
procedures are essential prerequisites of a successful automation

programme.



(xiv)

(xv)

(xvi)

(xvii)

(xviii)

Providing lead-time for software changes when laws are
changed is essential for successful automation. For example, a
notification must not come into force immediately from the date of its
issue but from the next day. Similarly, new procedures should be
implemented after a time gap of at least 30 days.

All procedures must be devised in consultations with the
systems personnel who can advise on their adaptability to
computerization.

Multiple levies create complexities in development of
software and retrieval of data. Accordingly, there must be an attempt
to reduce the number of levies. Similar is the case in respect of
multiple rates of duties. By and large an item should be subject to one
duty rate.

Levies and exemptions must be aligned to tariff
headings. At present levies and exemptions are, at times, announced
with reference to the description of the goods. Since the descriptions
are not standardized, it creates difficulty in automation.

Automated processes should provide for bifurcation of
total duty paid into individual heads. In other words, for each Tariff
Heading read with the exemption notification, there should be one
duty amount to be deposited by the importer. Once deposited, the
system should do the further allocation of this amount under the
respective duty heads. Presently this work is done by the tax payer.

*kkkkkk



CHAPTER 7

IMPROVING INDIRECT TAX ADMINISTRATION

1. Ombudsman for Grievance Redressal

1.1 One of the major areas of concern in present day tax administration is the absence
of accountability. Whereas the statutes provide that certain decisions are to be taken
within a time frame (such as finalisation of provisional assessments) there is no
mechanism to provide that service standards are maintained and there is timely redressal
of grievance against non-performance. To illustrate, the tax payer has the right to appeal
when a speaking order is passed but he has no option when there is either no action or
there is no speaking order passed. It appears necessary that this issue should be
addressed if we are to achieve the objective of tax payer facilitation, which has implications
for compliance and higher revenue.

1.2 Having examined the mechanisms available internationally and in the country, it is
the view that the solution lies in having an Ombudsman for redressal of grievances on
account of deficiency of service including non-performance. This would not substitute the
present elaborate system of adjudication and appeal but would concentrate on all other
areas, administrative or others, in which a tax payer is personally interested. The
Ombudsman would be a respectable person of high integrity well versed with customs,
central excise and service tax administration. He would be appointed by the Finance
Minister and would hold office at his pleasure. The advantage which would flow from the
institution of Ombudsman is that it would be a simple, inexpensive and hassle free
mechanism to obtain redressal of grievance with its attendant benefits.

1.3 It is recommended that to start with an Indirect Tax Ombudsman may be
appointed at Delhi, Mumbai, Chennai and Kolkata by 1°* April 2003. The fine details
of the scheme can be worked out by them for which a reference may also be made
to the Banking Ombudsman which is functioning since June 1995.



2. Directorate of Anti-dumping and Safeguards duties

2.1 Section 9A of Customs Tariff Act, 1975 empowers the Central Govt. to impose Anti-
dumping duty when any article is exported from any other country in India at less than
normal value. Section 8B of the same Act empowers the Government to impose
Safeguard duty when any goods are imported into India in such increased quantities and
under such conditions so as to cause or threaten to cause serious injury to domestic

industry.

2.2 At present the power to register and investigate cases and recommend Anti-
dumping duty is vested with the DG of Anti-Dumping under Ministry of Commerce and
Industry. However, on receiving the findings and recommendations from the said
authority, the Ministry of Finance, Department of Revenue issues necessary notifications
imposing the Anti-dumping duty, which is also levied and collected by Customs officers.
On the other hand, the power to register, conduct enquiry and recommend appropriate
Safeguard duty lies with the Director General, Safeguard functioning under Ministry of
Finance. On the basis of his recommendation, the Ministry of Finance, Department of
Revenue issues notification imposing safeguard duty, which is enforced by Customs
officers.

2.3 It is found that the international practice is that the work of conducting hearings and
arriving at findings is done by a well respected independent and impartial body, which is
strictly not subjected to any sort of influence both from within the Government and outside.
Such institutional mechanism, generates confidence in the minds of the foreign investors.

It is the view that similar body should be set up in the country.

24 It is recommended that an independent body, with separate Budget,
consisting of respected professionals including revenue officials should be
established to carry out investigations relating to Safeguard duties and Anti-
dumping. In the alternative, this work may be assigned to the Tariff Commission.



3. Adjudication and Appeal

3.1 Adjudicating authorities

3.1.1 At present Powers of adjudication are bestowed upon officers of Custom and
Central Excise from the rank of Asstt. Commissioner to Commissioner. Each level of
officer is empowered to adjudicate cases in terms of certain categorization done by the
CBEC on the basis of amount of duty involved (in Central Excise) and value of goods (in
Customs). For instance, a Deputy/ Assistant Commissioner can adjudicate cases
involving duty of Rs. 2 Lakhs (in cases not involving separation, fraud, etc.). The Joint
Commissioner can adjudicate cases involving duty upto Rs. 10 Lakhs and the Addl.
Commissioner involving duty of upto Rs. 20 Lakhs. Commissioner can adjudicate cases
without any limit. It has been reported that there is a strong pro-revenue bias in the minds
of the adjudicating officers. As a result the tax payers have no confidence in the quasi-
judicial proceedings. Most consider filing appeal before Commissioner (Appeals) to be an
exercise in futility resulting in loss of time and delay in judicial settlement of the disputes.

3.1.2 In the circumstance, there is a need to restore the confidence of the tax payer in
the system of quasi-judicial proceedings. After exploring many alternatives it is
recommended that instead of one adjudicating officer, a bench of two officers should sit on
judgement to decide cases. It is expected that this would lead to passing of considered
orders and the elimination of pro-revenue bias. This arrangement should be supplemented
by issue of suitable instructions by CBEC that the adjudicating officers need not fear any

enquiries or harassment while passing judicious orders which may not be pro-revenue.

3.1.3 To sum up, it is recommended that without changing the present
categorization of cases for purposes of adjudication by the different levels of
officers, the adjudication should be done by a bench of two officers of the same
level. In case of conflicting views the Chief Commissioner/ Commissioner as the
case may be would be empowered to appoint a third officer so that a decision is
passed by majority.



3.2 Pre-deposit of duty at first appeal stage

3.2.1 At present appeals against adjudication orders passed by officers up to the level of
Addl. Commissioners lies before the Commissioner of Customs or Central Excise
(Appeals). Section 35F of the Central Excise Act, 1944, provides that one of the conditions
of hearing an appeal is that the appellant shall make a pre-deposit of the amount of duty in
qguestion. In fact, the appeal may not be admitted unless this is done. Reportedly, the
insistence on pre-deposit is causing hardship on trade and industry more so in view of the
fact that the orders of the adjudicating authority are generally pro-revenue which in most
cases are subsequently set aside. It is also reported that most cases do not get finally
settled at the level of Commissioner (Appeals) and insistence on pre-deposit causes cash
flow problems.

3.2.2 It is the finding that indeed the majority of cases are being decided at the level of
tribunal. The success rate of the Department is also not very high. In this background the
pre-deposit of the duty blocks the tax payers funds and in a large number of cases has to
be returned. There is also no provision for payment of interest on this amount.

3.2.3 It is recommended that pre-deposit of duty should not be taken at the first
stage of appeal, i.e. at the level of Commissioner (Appeals). This would require
suitable amendment to the said Section 35 F.

3.3 Issue of Show Cause Notice

3.3.1 Show cause notices for demand of duty from the tax payers are issued under
Section 11A of the Central Excise Act, 1944 and Section 28 of the Custom Act, 1962. It is
provided thereunder that, in the case the duty to be demanded is over Rs. One crore the
Show cause Notice will be issued with the prior approval of the Chief Commissioner and in
all other cases i.e. when the duty to be demanded is less than Rs. One crore the
Commissioner’s approval is required. The Show Cause Notice is thereafter adjudicated by



the competent officer, may be Assistant/Deputy/Additional/Commissioner, as the case may
be. This is a fairly recent development and earlier the Show Cause Notices for demand of
duty were issued by the same level officer, as the one entrusted with the adjudication
thereof.  For instance, if the case fell within the competence of the Additional
Commissioner for adjudication an officer of the same level would issue the Show Cause
Notice.

3.3.2 In this regard, it is observed that the present system has eroded the confidence of
the tax payers in the system of quasi-judicial adjudication. After a Chief Commissioner or
Commissioner level officer has approved the Show Cause Notice the adjudicating officer,
who is a junior functionary, does not usually have the confidence to disagree with the
findings of the senior officer. As a result, the duty demand gets confirmed. Even
otherwise, the tax payers do not have much confidence in the neutrality of the adjudicating
officer and the present position makes it worse. Thus, the present system has given rise to
increased litigation as the pro-revenue orders of the junior functionaries are contested in
appeal. This matter requires redressal.

3.3.3 It is recommended that in order to restore the confidence of the tax payers, Section
11A of the Central Excise Act, 1944 and Section 28 of the Customs Act, 1962 should be
amended to restore the earlier position of issue of Show Cause Notice for demand of duty
by an officer of the level competent to adjudicate the case.

34 Stay Orders passed by CEGAT

3.4.1 A recent amendment in Section 35C of the Central Excise Act, provides that in
case a Stay Order is passed by the CEGAT and the case is not finally disposed within a
period of 180 days, the stay stands vacated automatically. Similar position is there in
respect of the customs cases. It appears that this change was introduced to expedite the
disposal of cases since stay orders impact the recovery of revenue. However, looking at it
from the point of view of the tax payer and the circumstances governing the grant of stay, it
is evident that this provision would work against the interest of the justice and equity. A
stay is normally granted when there is merit in the appeal and the operation of the
adjudication order would be prejudicial to the tax payers interest. It is logical to assume
that the circumstances granting this stay would not materially change in the sixth month



period. Hence, if the stay is automatically vacated the tax payer would no doubt file
another application for continuance of stay. This would unnecessarily raise the work load
of CEGAT.

3.4.2 Itis recommended that the relevant provisions should be modified to provide
for the finalisation of the case (wherein stay is granted) within a period of six
months so far as it is possible to do so. This would act as a signal to the CEGAT to
decide the cases in a time bound manner. The provision that the stay is
automatically vacated when the case is not finalized in six months should be
revoked.

3.5 Appointment of Departmental Counsels

3.5.1 At present the Government appoints Standing Counsels which take up the brief for
the revenue when cases are heard by the Tribunal, High Court and Supreme Court. It has
been reported that in certain cases involving high revenue stakes or complex law points it
is desirable to appoint a counsel from outside the approved panel. This is particularly so,
when the opposite side is a big corporate and has at its disposal the best legal brains. It is
the view that considering the revenue stakes and the fact that some cases may have long
term bearing on revenue, the Commissioners concerned should have the discretion to
appoint the special free counsels. Today this is possible though a time consuming
procedure requiring the approval of the Ministry. Often, the opposite party manages to get
relief through stay, etc., while the process of appointing special fee counsel is not
complete. It is the view that the present procedure must change. In this regard, it is learnt
that on the Income Tax side the Commissioners are authorized to appoint special fee
council upto certain monetary limits (of fees). This system could be followed in the Indirect
tax side

3.5.2 It is recommended that suitable measures may be taken to authorize
Commissioners of Customs and Central Excise to appoint Special Fee Counsels
upto a certain monetary limit. The Chief Commissioners may also be suitably
authorized for appointment of Counsels beyond the monetary limit prescribed for

Commissioners).



3.6 Institution of SDR/JDR in Settlement Commission

3.6.1 Settlement Commission has been in place for some time. Now increasing number
of cases involving high revenue stakes are coming up for settlement. In contrast to the
arrangement at CEGAT where the Department has a presence in terms of its
representatives, there is no departmental representation at the Settlement Commission.
As per the present arrangement, it is the Settlement Commission which is entering into a
correspondence with the concerned Customs or Central Excise Commissionerate to get a
report whenever a case comes up before it. On their part the Commissionerates follow an
ad-hoc approach and at times the departmental view point is not adequately presented.
Considering the revenue stakes and the increasing popularity of the Settlement
Commission, it appears justified to have an institutional mechanism to represent the
department in the cases before the Settlement Commission.

3.6.2 It is recommended that in like manner of CEGAT Departmental
representatives should be appointed at the benches of the Settlement Commission.
Subsequently, this practice can be replicated in case of Authority for Advance

Rulings.
4, Audit related issues
4.1 Issue of demand notices on the basis of audit observations

4.1.1 In order to arrive at some mechanism to reduce disputes, the mechanism of raising
of duty demand notices was examined. One of the findings is that the department issues
duty demand against the tax payer on the basis of objections and observations of the CAG
Accounts. This system appears in order in so far as the duty demands are being issued
when the department agrees with the findings of the Audit. However, it is seen that duty
demand notices referred to as ‘protective’ demands are also issued even when the
department does not agree with the Audit. These are issued to protect the revenue, as
otherwise by the time the audit objection is settled between the department and Audit, the
duty demand, if merited, may be hit by the time bar under the law. These duty demands
are kept pending in the Call Book for years until the issue is decided between C.B.E.C. and
CAG, no decision can be taken.



4.1.2 In this regard it is observed that C.B.E.C. is empowered to issue orders under
Section 37B of the Central Excise Act, 1944 and Section 151A of the Customs Act, 1962
laying down the correct classification and valuation of goods. This authority is exercised to
ensure uniformity of practice across the Commissionerates. Accordingly, a decision has
been taken that when the Audit objection runs contrary to a Section 37 B (or Section 151A)
order, no protective duty demand need be issued. This has led to reduction in the issue of
protective duty demands which is matter of some relief for the trade and industry.
However, the impact has not been significant as the number of Section 37 B or Section
151A orders are not many. On the other hand, C.B.E.C is issuing a large number of
clarifications and instructions around the year. Since these are not the specified orders
(section 37B or Section 151A) in the event the Audit objection is in contrast to the C.B.E.C.
circulars and instructions, the protective duty demands continue to be issued.

Year Under 37B Under 151A
(Central Excise) (Customs)
1990 1 Nil
1991 1 Nil
1992 2 Nil
1993 6 Nil
1994 5 Nil
1995 3 Nil
1996 1 Nil
1997 4 Nil
1998 4 Nil
1999 4 Nil
2000 3 Nil
2001 1 Nil
2002 2 Nil

4.1.3 On the subject of enforceability, the Supreme Court has held that C.B.E.C. circulars
and instructions are binding on the subordinate officers. Accordingly, there is really no
difference between the Section 37B or Section 151A orders and any other Circular or
instruction. The subordinate officers are bound to follow both. In the circumstance, having
taken a particular stand on matter it is the view that the C.B.E.C., the highest technical
authority on matters relating to custom and central excise, should take responsibility for its



actions. For no fault of theirs, the tax payer should not get burdened with duty demands.
Besides financial implications, the taxpayers lose confidence in a tax administration which

does not honour its own instructions.

4.1.4 1t is also the view that there is a necessity of increased interaction between the
officers of CAG and the custom and central excise department. Such interaction would
lead to appreciation of each others view points and the resolution of differences in a
harmonious way. It would result in less paper work, reduction in issue of duty demand

notices and a tax payer friendly administration.

4.1.4 In order to resolve the above mentioned issues it is recommended that :

(i) C.B.E.C. should issue instructions that whenever an Audit
objection runs counter to its instructions/circulars, no protective duty
demand need be issued. This should, however, be complemented by
evolving a mechanism to settle the objection with CAG at the earliest.

(i) C.B.E.C. and CAG should identify posts within their organizations
to be occupied by the officers of the other department on deputation.
Increased inter-change of officers would lead to better understanding and
lessen the differences of opinion.

4.2 Scope of Audit

4.2.1 EA 2000 Audit programme has been a success story all over the country. This has
been possible due to the structured method followed in evolving this programme, aided by
focused training efforts. This should be further enhanced to include examination of
customs issues as well — as part of the Post-Clearance Audit System. However, there is
still the apprehension in the minds of the taxpayers that the Audit teams are driven by
revenue targets and conduct their business with the objective of raising a demand for duty.

4.2.2 It is recommended that Audit should be participative and a fact finding
mission with the objective of guiding the tax payer. The attempt should be to evolve



a consensus on the issues. Audit should not be empowered to issue show cause
notices for duty demand.

5. Trade Facilitation

5.1 Standing Committee on Procedures

5.1.1 Customs and Central Excise procedures are being changed rather frequently.
Invariably, the procedures are framed in consultation with the field officers and there is no
apparent involvement of the trade and industry. As a result, each new procedure is
invariably accompanied by representations from the tax payers. These are then examined
and at times the procedures are suitably modified and at other times no action is taken on
the ground that the new procedure must be allowed to settle down. As a result the present
system of evolving new procedures, even if these are presumed to be trade friendly, create
uncertainty and generates additional work. It is the view that there should be an

institutional mechanism to frame new procedures.

5.1.2 Further more, new procedures come into effect from the date they are brought to
the notice of field formations. Each instruction contains a direction to the field formations
to issue suitable public notices/ trade notices to inform the trade. Not only does this catch
the trade by surprise but it may also happen that a procedure has been in force but is not
complied with for the reason that the trade may not have come to know about it.
Invariably, such situation also leads to compliance issuance and disputes. Also, the
Departmental Systems personnel are unable to modify their software, if required. It is the
view that this matter requires remedy.

5.1.3 In the circumstance, keeping in mind that the objective of tax administration should
be to provide certainty and transparency, the following recommendations are made in
so far as introduction of new procedures are concerned:

(i) An institutional mechanism, namely Standing Committee on
Procedures chaired by Chairman CBEC and including trade and
industry representatives, should be established to identify and resolve



the problem areas in present procedures and evolve new procedures
on a need basis. This Committee should meet once a quarter.

(i) A new procedure should come into force after minimum 30 days of its

announcement.

5.2 Fixing of revenue targets

5.2.1 A major area of concern, both for trade and departmental officers is related to the
annual ritual of fixing of Commissionerate-wise revenue targets by the C.B.E.C. There are
two issues here. First is the fixing of the target itself. No doubt the targets are necessary
for the revenue administration to closely monitor the revenue inflows and it also sensitizes
the Commissionerates to their primary responsibility of revenue collection. However, the
problem area is that invariably the targets are unrealistically fixed on the higher side. This
is revealed on a perusal of the performance viz. a viz. the targets and it is seen that it is an
exceptional year when the targets are achieved. It is also reported that the targets are
fixed for the total revenue, ignoring that the major share is on account of revenue from
POL, which is largely, even today, the subject matter of Government policies on pricing.
As a result, there is tremendous pressure on the Commissionerates to achieve the
unrealistic targets.

5.2.2 An outcome of the revenue target fixing exercise is that on the customs side the
Commissionerates invariably clamp down on disbursal of drawback and refunds during the
last quarter of the financial year. This happens since the disbursal is treated as an outflow
of revenue and the net revenue realised comes down. Importers are also made to deposit
customs duty in cash instead of using DEPB. Similarly on the central excise side the tax
payers are ‘persuaded’ to pay duty through cash (PLA) and not use the accumulated
Cenvat credit for the same. Refunds are also stopped. These are extra legal measures.
As seen, the Commissionerates tend to raise all sorts of technical objections on the
drawback and refund claims so that the disbursal does not take place during the financial
year in question. This entire exercise is avoidable as it is basically revenue neutral. The
withheld amount (of drawback and refunds) is promptly released the beginning of the new
financial year. Also at times the tax payer is encouraged to make excess payment of duty
with the promise that the same would be refunded at the beginning of the new financial



year. In fact for these reasons, on the central excise side there is hardly any revenue
realisation (in PLA) in the first quarter of the new financial year since the tax payers use
the blocked Cenvat credit to pay the duty.

5.2.3 The present system of withholding drawback, refunds and not allowing the central
excise tax payers to use Cenvat credit is disturbing. Drawback is an export facilitation
measure and denial or withholding drawback causes a set back to the export efforts.
Actually the Commissionerates must be encouraged to disburse drawback and facilitate
increased exports. Similarly withholding of refunds and not allowing utilization of Cenvat
credit to pay duty create cash flow problems for the trade and adversely affects business
by either holding up clearances or puts tax payers to severe financial pressure. It is high
time that it is realised that payment of duty through Cenvat credit is also duty realization.

5.2.4 On a careful examination of the matters the following remedial action is

recommended:

(i) Revenue targets must be fixed realistically. The target must be
broken into POL and Non-POL which would enable the
Commissionerates to make realistic attempts to reach the target
through legal measures and trade facilitation.

(i) On the customs side, as an export facilitation measure, the
revenue target should be fixed by including Drawback disbursed and
refund sanctioned. This will ensure against blockage of Drawback and
refunds. It would also encourage the Commissionerates to release
Drawback in order to meet the target.

(iii) On the central excise side the revenue target should take into
account duty paid through both Personal Ledger Account (PLA) and
Cenvat credit. Refunds sanctioned should also be taken into account.
This will ensure against stoppage of payment through Cenvat during
revenue drive and withholding of refunds.



5.2.5 The above measures would boost tax payers confidence in the administration and
also reduce the pressures on the departmental officials. All in all a healthy tax compliant

environment would be created.

5.3 Execution of Bonds

5.3.1 A number of Committees in the past have noted that the execution of bonds for
various purposes under the customs and central excise law has rarely served any purpose,
as there was hardly any occasion when such bonds have been enforced. The reason is
that the liability for payment of duty is statutory and not contractual. Irrespective of
whether a bond is executed or not, any recovery from a tax payer or another person can
only be made if the provisions of the law are satisfied; and if a liability does arise under the
provisions of the law, it is enforceable on the authority of the law itself, and bonds will not
serve any additional purpose.

5.3.2 It is the finding that insistence upon execution of bonds only increases the paper
work and the cost of compliance. The Government does not gain any additional
advantage in terms of securing the revenue. On the other hand securities in the form of
bank guarantees do serve a purpose as it imposes discipline in view of the fact that the
purpose for which it is furnished must be completed within the specified period. Also it
ensures prompt realization of revenue without the process of civil proceedings in a court of
law, as required for a bond. Hence, the system of execution of bonds is required to be
dispensed with.

5.3.3 It is recommended that the execution of bonds should be dispensed with.
Instead, where necessary, a security in the form of a bank guarantee may be taken.

5.4 Harmonization of commodity classification

5.4.1 At present, various Government departments and agencies use their own methods
of classification of the goods for taxation or statistical purposes or for deciding the
importability or exportability or for any other purpose. For instance, DGFT, Customs,
Central Excise, Directorate General of Commercial Statistics and Intelligence, State Sales
Tax departments, Central Statistical organization etc. all use different commodity



classification codes. Except Customs the codes of the other agencies are not aligned with
the internationally adopted HSN.

5.4.2 Multiplicity of classification codes causes hardship to the trade and industry besides
coming in the way of establishing a common market. Internationally a common
classification is adopted for all trade related transactions. Common classification helps in
simplifying procedures and documentation and facilitates trade. It also encourages
increased use of electronic data processing which is otherwise not possible. Common
classification codes also help in obtaining specific data on need basis more easily and

sharing its between various agencies.

5.4.3 It is understood that C.B.E.C. has taken the initiative to prepare an 8-digit Common
Commodity Classification Code for both central excise and customs as a standard unit of
measurement for all trade related activities, in consultation with other concerned Ministries

and Departments. This is appreciated as a step in the right direction.

5.4.4 It is recommended that the 8-digit Common Commodity Classification Code
should be implemented at the earliest and latest by 1% April 2003. This should be
used by all other agencies (DGFT, DG, CIS, custodian, etc.) also.

5.5 Standardization of service standards

5.5.1 Besides the need for tax payer friendly procedures there is also the need for
uniform application of such procedures. It is often reported that different Custom Houses
and Central Excise Commissionerates have different practices which is not know o the
trade and industry and, at times, gives rise to compliance issues. Hence, it is necessary
that there should be standardization of procedures. Also it is very important that there is in
place an institutionalized mechanism to periodically review the procedures and the way
work is done. It is noticed that very often the systems are personality based and upon the
transfer of an officer the new incumbent starts his own procedures and the system
changes over night.  No doubt the tax payer is legally bound to collect the duty and the
tax administrators to collect the same. However, the tax collectors must appreciate that
the tax payer is a customer for them. In other words, it is important to set in place high

standards of service for customer satisfaction and maintain them over the time.



Standardization of the procedures across the Commissionerates in different parts of the
country is equally important. This would improve compliance, certainty and tax payer
confidence.

5.5.2 It is recommended that a time bound programme should be initiated for the
ISO Certification of all Custom Houses and Central Excise Commissionerates — to
be started in 2003 and completed by 1% January 2005. This presupposes
standardization of procedures.

5.6 Banking

5.6.1 Banks play a critical role in the tax administration through facilitating payment of
duty and its reconciliation. So far the payment of duty is being made in the nominated
public sector banks. At present, the policy of one Commissionerate - one bank is followed.
This has obviously given rise to complaints of monopolistic behaviour and poor service.
The move to EDI based reconciliation of duty payment has also not picked up so far,
though certain positive moves have been made in this direction. Accordingly, in order to
exploit the facilities of modern automated banking for enhanced convenience of the tax

payer and the revenue the following recommendations are made :

(i) Multi-banking should be encouraged by recognizing new banks
including private sector banks to handle receipt of Government

revenue.

(i) A pre-condition to the appointment of the banks should be
establishment of an EDI link with the Custom House/Central Excise
Commissionerate to facilitate reconciliation of revenue.

(iii) Banks should have the responsibility of issue/transfer of refund
checks/amount direct to the tax payers bank account on the basis of a
release advise form the Commissionerate.

(iv)  Option of payment of duty through debit card and the like should be

explored for implementation.



(v) Appointed banks should give the tax payer the option of internet
banking for deposit of duty and transfer of funds.

5.7 Uniformity of interest rates

5.7.1 At present, there is great disparity between the interest payable by the tax payer (to
the department) on the duty short levied or short paid or not levied or not paid and the
interest payable by the Department (to the tax payer) on the delayed refunds. Whereas
the tax payer is required to pay interest at the rate of 15% per annum the Department pays
interest at the rate of 8%. Not only is there no equity, the disparity causes concern that the
Government is not treating the tax payer as an equal partner in the economy. In fact, there
is also an absence of uniformity in the rate payable by the tax payer. For instance, in the
case of warehoused goods the interest payable is 24%. Whereas the vires of charging
higher interest and giving lower interest is not questioned it appears that in the interest of
boosting tax payer confidence in the fairness of tax administration the disparity need to be
removed. Also there is some confusion whether the interest payable is simple interest or
compounded. Finally, it is contended that the rate of interest is too high and must move
with the PLR.

5.7.2 Itis recommended that :

(i) The interest payable by the tax payer and the department may
be made uniform.

(i) The interest so determined must be uniformly applied in each
and every situation where it is decided to charge interest.

(iii) The law should itself clarify that the interest is simple and not
compounded.

(iv)  The rate of interest should be reviewed each year at the time of
the Budget and brought in line with the prevailing market rate.
Rate determined should not be changed during the year.



5.8 Unjust Enrichment

5.8.1 The Constitutional validity of Section 11B, as amended in 1991, has been upheld
by the Supreme Court in the case of Mafatlal Industries. However, it is seen that in certain
cases which have been judicially held to be outside the scope of the said provisions the tax
payers are asked to produce all sorts of documents and establish the duty burden has not
been passed on to their buyers. This causes harassment. Without going into the merit of
the legislation it appears that the net result has been to reduce tax payer satisfaction,
increase contact points and discretion on the part of the departmental officers.

5.8.2 In the circumstance, it is recommended that in order to reduce the transaction
cost and avoidable interface between the industry and the Department, the provision
of unjust enrichment may be amended to the effect that it would not apply when the
refund arises in respect of provisional assessment, pre-deposit of duty and goods
captively consumed.

5.9 Non-Receipt of Applications

5.9.1 Presently there are no Dak receipt counters at most of the Excise Offices. As a
result a tax payer is not able to deposit any application/document and get an
acknowledgement. The problem is more acute in Central Excise Range offices as the
Excise Inspector/Range Superintendent may not always be available in their office.

5.9.2 It is recommended that the system of receipt and acknowledgement of dak
and correspondence should be reviewed and it should be ensured that a receipt
counter manned at all hours during office hours is positioned at an easily accessible
place. In the case of small offices where there is a paucity of staff, a Mail box
should be provided and acknowledgements issued next day. Every correspondence
should be acknowledged and timely replies sent.

5.10 Codification of circulars/ instructions



5.10.1 At present there is no practice of codifying the many instructions and circulars
issued by the C.B.E.C. from time to time. As a result there is confusion in the trade and
industry and also the departmental officers regarding the latest position on any aspect of
law and procedure. This leads to absence of uniformity besides giving rise to disputes. It
appears that the solution lies in organizing the issue subject-wise booklets including all
relevant circulars and instructions. This would also help in weeding out those which are
redundant. Importantly, this should not be a mere reproduction or compilation of Circulars
and instructions. Effort should be made to state the legal position in simple and clearly
understood language. Once this is issued future changes should simple be inserted at the
relevant page. For instance, future instructions should mention ‘replace paragraph AB on
page XYZ'. This mechanism would ensure updated instructions/procedure are available
at all times with the trade and industry and the departmental officers.

5.10.2 It is recommended that C.B.E.C should codify all circulars/ instructions in
one cover, subject-wise by 1% April 2003.

5.11 PAN as the common identifier in taxation matters

5.11.1 It is essential that for identification of the tax payers and also for exchange of
information on the tax payer between different government departments/agencies, there
should be a common identifier. It is observed that C.B.E.C has already started using the
PAN issued by the Income Tax department as the common identifier for central excise
purposes. This should be extended to customs also.

5.11.2 It is recommended that C.B.E.C should ensure by 1% April 2003 that all its tax
payers are entered into its computer record on the basis of PAN.

5.12 Search, Seizures and Summons

5.12.1 In order to bring the focus back on transparency and accountability it appears
necessary to introduce certain changes in the present system of search, seizure and



summons. These are expected to restore the confidence of the tax payer in the tax

administration. The recommendations are as follows:

(i) Central Excise officers should not be required to wear uniform. This
would change the mind set on both side (Department and taxpayer)
and contribute to freer communication.

(i) Videography should be done whenever statements are recorded
and searches made.

(iii) Presence of counsel should be encouraged while recording
statements
(iv) Seizure of documents and records adversely affect the conduct of

business. Accordingly, these should be mandatorily released upon
the completion of adjudication.

6. C.B.E.C. Administration

6.1 Tenure of Chairman, C.B.E.C.

6.1.1 The Chairman, C.B.E.C is in charge of collection of major share of the total tax
revenues of the Government. He is in overall charge of administering the tax
administration in respect of Customs, Central Excise and Service Tax and some element
of Narcotics. Being the head of the Customs Administration Chairman, C.B.E.C.
represents the country in all International forums such as WCO. In this regard the
continuity in the post of Chairman. C.B.E.C. is of critical importance.

6.1.2 In this regard it is observed that invariably an officer is appointed as Chairman.,
C.B.E.C when he has scarcely a few months to go before superannuating. As a result he
is hardly in a position to give long term direction to the department. The officer is not able
to give shape to policies of long term importance to the revenue and an element of ad-
hocism creeps in, which is detrimental to the tax administration. Consistency and long



term vision are essential for a administration, and much more important in tax

administration.

6.1.3 As long term measures to give stability and direction to the indirect tax
administration, which is so critical for the economic well being of the country it is
recommended that Chairman, C.B.E.C. should be selected on criterion of merit cum
seniority and once appointed (at whatever age before 60 years) should have a
minimum tenure of 2 years.

6.2 Financial autonomy

C.B.E.C. has no financial autonomy and has to obtain financial sanctions for each
expenditure from the Financial Adviser (Finance) who is entrusted with the Budget of the
Department. All the field formations of the C.B.E.C. are necessarily required to first take
the clearance of the C.B.E.C. in respect of their expenditure proposals, and then obtain the
sanction of the Finance wing. Resultant delays often impact the projects which works
against efficient tax administration and tax payers facilitation suffers. It is the view that as
a major revenue earning Department, C.B.E.C. and its Commissioners should be given

financial autonomy.

It is recommended that C.B.E.C. and the Chief Commissioner should be given
financial autonomy and financial powers of the Commissioners may be enhanced.

6.3 Improving office infrastructure

6.3.1 Customs and central excise officers and the taxpayers are partners in the economic
development of the country through the payment and collection of taxes. It is often the
case that the taxpayers — importers, exporters, corporate heads, foreign nationals have to
visit the customs and central excise offices for the conduct of the tax related businesses.
Reportedly, the majority of offices are in bad shape in terms of basic infrastructures and
amenities. Most are also in rented accommodation and there is little scope for carrying out
improvements. Not only does this distance the tax payers from the tax administrators it

also create an unhealthy mind set in the officers who work in unsatisfactory environment.



Therefore, it is necessary to develop a corporate culture which is customer friendly by

improving the office accommodation of the customs and central excise officers.

6.3.2 It is recommended that the C.B.E.C. should evolve a time bound strategy to

improve the office accommodation as follows.

(i)

(ii)

(iii)

(iv)

(v)

(vi)

A Task Force should be set up to standardize the requirement
of a modern customer friendly office (model office) which should
furnish its report by 31* December 2002. The report should include
financial estimates.

Based on the report of the Task Force, the C.B.E.C should ask
the Chief Commissioners to identify the shortcomings in each of their
offices in their jurisdiction by 1% April 2003 and send a consolidated
proposal to C.B.E.C.

By 1% August 2003, a model Commissionerate (Customs and
Central Excise), Central Excise Division and Central Excise Range
office should be set up in each of the Chief Commissioner zones.

C.B.E.C. should seek financial sanctions and replicate the
model offices by upgrading the existing offices and purchasing land,
building, etc., where necessary. The entire exercise should be time
bound, so that by 2005, modern offices are in place in each
Commissionerate.

Modernisation of C.B.E.C and its Directorates should be done
by setting up a Task Force to identify the areas of improvement and
thereafter taking time bound action.

Facility of video conferencing between the C.B.E.C. and the
Chief Commissioners should be created.



(vii) Research capabilities in TRU should be enhanced, particularly
in the context of emerging challenges once VAT is introduced and
there is integration of Service Tax and Central Excise.

7. Human Resource Development and training

7.1 Human resource development is an important ingredient in administration. Training
is essential for upgrading skills and change in mind-set for tax payer facilitation. This is all
the more important when the environment in terms of policies and procedures and tax
payer expectation is changing rapidly. C.B.E.C. is already having an institutionalized
training programme run by NACEN and the Commissionerates also conduct in-house
training programmes from time to time. However, the common perception is that much
more need to be done in the training the officers, particularly at the cutting edge, in two key
areas. The first is the use of computers and the second is the change in mind set.
Particular attention needs to be paid to change in mind set at the cutting edge.

7.2 It is also important to appreciate that a long term institutional arrangement is
necessary for sustained progress in human resource development. Once the resource
centers are identified, C.B.E.C. should enter into a Memorandum of Understanding with
them so that the continuity of the arrangement is maintained. Accordingly, it is
recommended that :

(i) The infrastructure available for training at regional level should be
upgraded. Training should be accorded priority and sufficient
infrastructure needs to be created to impart training especially in areas
of use of information technology, managerial skills and attitude
changes at the cutting edge level. Each Chief Commissioner of a Zone
should have an in-house training center equipped with latest training
aids and adequate infrastructure to take care of the training
requirements in addition to the proposed regional training centers in
the Cadre Restructuring proposal.

(i) The C.B.E.C. should make full use of the technical assistance of
multilateral agencies such as World Bank, Asian Development Bank



(iif)

(iv)

(v)

(vi)

(vii)

and World Customs Organization, especially their reform and
modernization projects and programmes, that support customs reform
through training in diagnostic study and in customs needs analysis.
These help domestic customs authorities implement the required
changes that have been identified and evaluate their impact on tra